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The Nicaraguan Aqueduct and Sewer
Company of Matagalpa

1093.

As regards the allegations relating to the dismissal of five officials (mentioned by name by
the complainant organization) and 25 members of the ENACAL-DAR Matagalpa
Democratic Trade Union, the Committee notes that, according to the Government, the
company indicated that the five trade union officials mentioned by the organization had
accepted payments in final settlement and the company had not been notified of any legal
claim lodged by those workers. In this respect, the Committee requests the Government to
confirm that the five trade union officials and the 25 trade union members who were
dismissed have not initiated legal actions relating to their dismissal.

The Nicaraguan Aqueduct and Sewer
Company of Jugalpa

1094.

As regards the allegation relating to the dismissal of Mr Kester Giovanni Bermudez,
official of the Chontales Department Independent ENACAL Workers Union and eight other
workers, the Committee notes that the Government reports that he received payment of his
final settlement. In this respect, the Committee requests the Govermment to indicate
whether Kester Giovanni Bermudez and the other eight workers whose dismissal was
alleged have begun legal actions relating to their dismissal.

The Nicaraguan aqueduct and sewer
company of Diriamba

1095.

As regards the allegation concerning the termination of the contract of employment of the
Secretary of the ENACAL-Diriamba Workers’ Union, Mr Lester Francisco Ortiz, the
Committee notes that the Government reports that the official in question withdrew the
action which he had initiated, that the Jinotepe District Civil and Industrial Court ordered
the proceedings to be stayed and that Mr Ortiz accepted a payment in final settlement,
according to the office of the company’s CEQ. In these circumstances, the Committee will
not proceed with the examination of this allegation.

Directorate-General of Revenues (DGI)

1096.

1097.

As regards the allegation that the DGI signed a collective agreement with trade unions
controlled by it, excluding other trade unions which were recognized by a collective
agreement concluded in 2006, and rejected a list of demands submitted by those unions,
the Committee notes that the Government reports that on 9 August 2007, the trade unions
represented by the complainant organization asked to join the collective agreement
concluded between the DGI, the SINTUR-DGI-UNE, the SINTRACAF-UNE and the
SITRADGI and withdrew the list of demands submitted to the Ministry of Labour. The
Committee also notes that the agreement was signed by all the trade union organizations
mentioned by the complainant organization. In these circumstances, the Committee will
not proceed with the examination of this allegation.

With regard to the allegation that, in breach of national legislation on trade union rights,
the DGI ordered the dismissal of Ms Maura de Jesus Vivas Ramos, spokesperson of the
SEPGRA-DGI, the Committee notes that the Government reports that a decision in favour
of the worker was given by the Inspectorate General of Labour on 9 January 2008. In
these circumstances, the Committee requests the Government to inform it whether by virtue
of the decision of the Inspectorate General of Labour, reported by the Government, the
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trade union official Ms Maura de Jesus Vivas Ramos has been reinstated in her post with
payment of wages due.

The Committee’s recommendations

1098. In the light of its foregoing interim conclusions, the Committee invites the
Governing Body to approve the following recommendations:

(a) As regards the allegation concerning the dismissal of ten officials and
48 members of STEINSS, the Committee requests the Government to inform
it: (1) whether the union was consulted about the restructuring which took
place in the Institute and which prejudiced the trade union officials and
members; and (2) the result of the ongoing legal appeals relating to the
dismissals of the trade union officials and members who did not withdraw
their legal actions.

(b) The Committee requests the Government to inform it of the result of the
judicial process initiated by the trade union official, Mr Fidel Castillo Lago,
Minutes Secretary of the “Genaro Lazo” Union of the Nicaraguan Aqueduct
and Sewer Company of Esteli — ENACAL-Esteli and to send its observations
relating to the alleged dismissal of 15 other members.

(¢c) With regard to the allegations relating to the dismissal of eight officials of the
UTSO, nine officials of the Enacal Granada Workers’ Departmental
Democratic Union and five officials of the Enacal Carazo Workers’
Departmental Democratic Union, the Committee requests the Government:
(1) to take measures, including of a legislative character if necessary, so that
in future a body independent of the parties and in which they have confidence
is responsible for declaring a strike illegal; (2) to inform it more precisely
concerning the legal requirements that the organizations did not respect and
which led to the strike being declared illegal and the subsequent dismissal of
the trade union officials in order to be able to pronounce itself in full
knowledge of the facts; and (3) to inform it of the result of the legal claims
filed by certain ENACAL-Granada and ENACAL-Carazo workers. The
Committee further requests the Government to inform it whether the trade
union officials mentioned by name by the complainant organization have
initiated legal actions relating to their dismissal.

(d) As regards the allegations relating to the dismissal of five officials and
25 members of the ENACAL-DAR Democratic Trade Union, the Committee
requests the Government to confirm that all the trade union officials and
members concerned have not initiated legal actions.

(e) As regards the allegation relating to the dismissal of Mr Kester Giovanni
Bermudez, official of the Chontales Department Independent ENACAL
Workers’ Union and eight other workers of the Nicaraguan Aqueduct and
Sewer Company of Jugalpa, the Committee requests the Government to
indicate whether legal actions have been commenced in this respect.

(» The Committee requests the Government to inform it whether by virtue of the
decision of the Inspectorate General of Labour, reported by the Government,
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the trade union official Ms Maura de Jesus Vivas Ramos has been reinstated
in her post in the DGI with payment of wages due.

CASE NoO. 2576

INTERIM REPORT

Complaint against the Government of Panama

presented by

— the National Union of Security Agency Employees (UNTAS) and
— Union Network International (UNI)

Allegations: Acts of anti-union discrimination
and interference by the company and the
authorities; assaults and threats against trade
unionists

1099. The complaint is contained in a communication from the National Union of Security
Agency Employees (UNTAS) and Union Network International (UNI) dated 27 June 2007.

1100. The Government sent its observations in communications dated 19 December 2007 and
7 May 2008.

1101. Panama has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A. The complainants’ allegations

1102. In their communication of 27 June 2007, the UNTAS and UNI allege the following
violations of trade union rights by the Group 4 Securicor company, the largest employer in
the private security sector:

— it transferred workers under the pretext of corporate restructuring, with the intent and
effect of weakening the union and undermining collective bargaining;

— it dismissed and disciplined trade unionists who had participated in peaceful protests
seeking to assert their rights under the law;

— it provided financial, material and legal support to the criminal elements who
violently attacked and robbed trade union leaders;

— it instigated and materially supported a conflict within the union, going as far as to
foster the emergence of a pro-employer faction;

— it deducted and then withheld union dues, undermining the stability and morale of the
duly elected union leadership;

— it threatened trade union members who participated in peaceful demonstrations with
criminal sanctions and civil suits.
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1103. With respect to the transfer of workers, the complainant organizations explain that Group 4
Securicor’s Panamanian operations are handled by two subsidiaries, G4S SA and G4S
Valores. Until 16 August 2006, G4S SA employed over 100 workers and G4S Valores
some 580. The UNTAS, which represented workers at G4S Valores, had for over six years
been seeking to negotiate increases in wages and other benefits with the employer. Just
days before the commencement of the negotiations which had finally been scheduled, the
employer requested the transfer of 380 workers from G4S Valores to G4S SA. Union
members have cited repeated remarks by members of the management to the effect that the
transfer was designed to weaken the union. However, regardless of the intention, it is to be
noted that, under Panama’s legislation, no corporate restructuring or transfer of workers
may affect the exercise of freedom of association or functioning of the union, and all other
existing rights and relations must remain unaltered. Despite this, the salary cheques show
that the workers, with the transfer, lost all recognition of their length of service, even
though most of them had been with Group 4 Securicor for a period of eight to 25 years.
The act of depriving these workers of their acquired rights has occurred against the
background of an anti-union campaign. The UNTAS challenged the transfers and other
violations of the Labour Code in an appeal brought before the Ministry of Labour and
Labour Development (MITRADEL) on 29 August 2006. The appeal went to compulsory
conciliation and it proved impossible to reach a mutually satisfactory solution by 6
September 2006, the date of the final meeting. The matter is currently blocked in the
MITRADEL.

1104. As regards the dismissals in response to peaceful protests against the impact of the
transfers on the workers’ rights, the complainants allege that the UNTAS organized a
protest which began on 6 October 2006 with a work slowdown and that Group 4 Securicor
sought to have the protest declared unlawful, portraying it as a “de facto work stoppage” or
unlawful strike and calling for it to be characterized as such by the judicial authority, while
also claiming, falsely, that material damage had been caused.

1105. On 17 October 2006, before any judicial decision had been handed down, the company
dismissed dozens of workers. On 24 October, the Labour Tribunal dismissed the idea of
there having been a strike or of any unlawfulness in that regard. The company appealed
and the High Court allowed the company’s argument that there had been a “de facto work
stoppage”, that this should result in the sanctions foreseen in the case of unlawful strikes,
and that there could be no legal protection for anyone having damaged property or
prevented persons or vehicles from accessing the workplace. On the basis of the High
Court’s decision, the company requested that the trade union immunity of the union
leaders be suspended, but without success. Nevertheless, the company has not allowed the
union leaders Mr Cubilla (General Secretary), Mr Roberto Adamson and Mr Arcelio
Aguilar to engage in shift work and has not provided them with a uniform.

1106. On 13 November 2007, the UNTAS lodged an appeal with the Supreme Court of Justice
against the various measures taken by the company and the description of the protest as a
“de facto work stoppage”; however, the said court has not yet given a decision on the
matter.

1107. As regards the company’s participation in violent assaults against demonstrating trade
unionists, on 16 February 2007 at 3 a.m. there were eight assailants (including the drivers
of vehicles who were arrested by the police and in whose vehicles items belonging to the
trade unionists were found); two of them belonged to the company; a third was carrying a
firearm and had threateningly ordered the trade unionists to leave the property and forced
them to hand over all their money; one trade unionist was beaten and had to be
hospitalized. One of the assailants told the police that he was acting on the orders of
someone high up in the company. Nevertheless, despite requests to that end by the
UNTAS, there has been no police investigation into the part played by the company’s
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1108.

1109.

management in the aforementioned assaults, and the persons arrested were detained for
only a short time and appear not to be the subject of any further investigation.

The company has interfered in the union’s internal affairs, providing facilities and financial
support to nine dissidents within the UNTAS and failing to hand over the union dues. The
dissidents requested the labour inspectorate to be present at an UNTAS “election” on
26 March 2007 (despite the unlawfulness of that initiative and the formal opposition
thereto on the part of the General Secretary). Very few people took part in the unlawful
election but, despite all the foregoing, it was certified by the Government.

The complainant organizations request the Committee on Freedom of Association to call on
the Government of Panama to commit Group 4 Securicor and the UNTAS, as well as UNI,
to enter into constructive dialogue aimed at bringing about a lasting solution to these
problems. The Panamanian Government’s full cooperation with the Committee in this case,
coupled, on the broader level, with a demonstrated willingness to participate in
comprehensive international dialogue on such matters, would help to bring about a more
viable and sustainable remedying of the aforementioned violations by enabling the UNTAS
to secure a more comprehensive set of trade union rights, including in cases where the
Government lacks the ability and proven willingness to give adequate effect to the relevant
legislation vis-a-vis the company.

The Government’s reply

1110.

1111.

In its communication of 17 December 2007, the Government recalls that the allegations
made by the UNTAS relate specifically to: (1) the transfer of workers with the aim of
weakening the union and undermining collective bargaining; (2) the dismissal of trade
unionists who had participated in peaceful protests in an attempt to assert their rights;
(3) the provision of financial and material support to the persons who attacked and robbed
trade union officials; (4) the company’s instigation of and support for the establishment of
a union; (5) the deduction and subsequent withholding of trade union dues; and (6) the
threatening with criminal sanctions and civil suits of trade union members participating in
peaceful demonstrations.

In this respect, the Government explains that items 1, 2, 3, 4 and 6 fall within the sole
jurisdiction of the MITRADEL. For the rest, the Panamanian State provides for measures
for the protection and fostering of trade unionism, while not intervening in internal affairs,
through technical and economic assistance, trade union immunity and sanctions for unfair
practices. In this regard (unfair practices), the UNTAS had the right to file the
corresponding complaints, either through the criminal justice system or through the special
labour courts, but not through the MITRADEL. The special labour courts have the
necessary competence to handle the case in question. Articles 379 to 389 of the Labour
Code, which relate to such matters, provide as follows:

Article 379. The Panamanian State, through the Ministry of Labour and Social Welfare,
shall foster the establishment of trade unions in those activities or locations where they do not
exist, respecting the right of workers to establish the type and number of trade unions they
consider appropriate.

The Ministry shall likewise promote the affiliation of workers in existing trade unions,
leaving them absolutely free to join the union of their choice.

Article 380. The Ministry of Labour and Social Welfare shall provide social
organizations with the necessary technical and economic assistance to enable them to organize
programmes, courses, labour education and trade union training seminars, and congresses. The
economic assistance to be provided by the State to social organizations for the aforementioned
purposes shall be channelled through duly constituted central workers’ organizations,
independent federations and independent national unions, having regard to the number of
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affiliated workers. Where economic support for the holding of congresses is concerned, such
assistance shall be regulated by the Ministry of Labour and Social Welfare by executive
decree.

Article 381. Trade union immunity shall be extended to:
1. The members of trade unions in the process of being established.

2.  The members of the executive committees of trade unions, federations and
confederations or central workers’ organizations, subject to the provisions of articles 369
and 382.

3. Substitute members of executive committees.
4.  Trade union representatives.

Article 382. In the case referred to in article 381(3) above, where a trade union has over
200 members it may appoint substitutes in equal or lesser number to the titular executive
committee members, and all of them shall enjoy trade union immunity. Where a union has less
than 200 members, it may appoint one substitute for each titular executive committee member,
but trade union immunity shall be extended only to five substitutes, to be identified on the
basis of those having obtained the highest number of votes in the respective election. In the
event that a substitute is subsequently replaced, his or her immunity shall be transferred to the
replacement substitute.

Substitutes within the executive committees of federations, confederations and central
workers’ organizations shall in all cases enjoy trade union immunity.

Article 383. A worker covered by trade union immunity may not be dismissed without
prior authorization from the labour tribunals based on a just cause provided for in the
legislation. Any dismissal effected in defiance of the provisions of this article shall constitute a
violation of trade union immunity.

Trade union immunity shall also be deemed to have been violated in the event of the
unilateral alteration of a worker’s working conditions or of his or her transfer to another
establishment or work centre, where such transfer does not form part of his or her obligations,
or, if it does, where it prevents or hampers the exercise of the worker’s union functions, in
which case the prior judicial authorization shall likewise be required.

Article 384. The duration of trade union immunity is subject to the following rules:

1. For the members of a trade union in the process of establishment, immunity shall last for
a period of up to three months following the date of acceptance of that union’s
registration.

2. For titular executive committee members and any substitutes to whom immunity applies,
as well as for trade union representatives, immunity shall last for a period of up to one
year following the cessation of their functions.

3. Trade union immunity shall be recognized as from the time at which a worker’s name
appears in an electoral roll, provided the electoral roll is communicated to the employer
or Labour Inspectorate; in all events, protection may only be granted for a maximum of
the one month preceding the elections.

4. Those candidates who are elected shall continue to enjoy trade union immunity,
including in the period preceding the assumption of their duties, while those who were
not elected shall continue to enjoy immunity for a period of one month following
confirmation of the election results.

5. In the event that the communication referred to in paragraph 3 of this article is not
effected, trade union immunity shall be extended to the trade union officials and
representatives as from the date of their election.

Article 385. Workers, or their representatives, in the process of organizing a trade union
may, for the purpose of obtaining trade union immunity, notify the Regional or General
Directorate of Labour, in writing, of the group’s intention to work towards the establishment
of the union, providing to that end a statement of the names and particulars of each member of
the group and details of the company, establishment or business in which they are employed.
Any group wishing to submit such a communication must comprise more than 20 workers.
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The union shall be deemed to be in the process of establishment only as from the point in
time at which the notification referred to in this article is submitted, and its members shall
enjoy trade union immunity for a period of up to thirty working days thereafter, if during that
period they have not formalized the request for registration of the union, in accordance with
article 352. Once the request for registration has been formalized, the workers shall continue
to enjoy trade union immunity in accordance with the provisions of articles 381(1) and 384(1).

In the event that objections are raised to the request for registration of the union, the
immunity shall be valid throughout the period granted for the purpose of overcoming those
objections. Once the objections have been overcome, the trade union immunity of the
members of the union in the process of establishment shall be governed by the rules laid down
in articles 381 and 384.

Article 386. Following the submission of the communication referred to in the previous
article, or the request for registration of the union, any interested worker may inform the
Regional or General Directorate of Labour of his or her affiliation to the union in the process
of establishment, as from which moment he or she shall enjoy trade union immunity.

In the event that those organizing the trade union do not submit the communication
referred to in the previous article, the trade union shall be considered to be in the process of
establishment as from the time of submission of the request for registration.

Article 387. The labour authorities shall notify the employer or employers of the
submission of the communication referred to in the previous articles, or of the request for
registration formulated by the workers. The labour authority’s failure to provide such
notification shall not, however, affect the granting of trade union immunity, this being without
prejudice to any sanctions that may be applicable in respect of the official in question.

Article 388. The following shall be considered unfair practices vis-a-vis trade unionism
and workers’ rights:

1. The drawing up of blacklists.
2. The ill-treatment of workers.

3. Dismissals, sanctions, reprisals, transfers, worsening of working conditions or acts of
discrimination as a response to individual or collective demands, the fact of organizing
or belonging to a trade union, or the fact of having participated in a strike or signed a list
of claims.

4.  The dismissal of one or more workers known to be under the protection of trade union
immunity.

5. Acts of interference on the part of employers for the purpose of fostering the
organization or control of workers’ unions, or to bring about resignation from or
non-affiliation to a union.

6.  Providing or offering to a workers’ social organization sums of money other than those
provided for under the law or under a collective labour agreement, subject to the proviso,
in the latter case, that such sums are intended for housing programmes or other works of
direct benefit to the workers.

7.  The dismissal or worsening of the working conditions of a number of permanently
unionized workers in such a way as to modify, to the latter’s detriment, the ratio of
unionized to non-unionized staff, or the proportion of staff belonging to another union,
within the company, unless the company provides the labour tribunals with prior
justification for the causes of such dismissals or modification of said ratios. This rule
shall apply even in the event that such dismissals are not effected simultaneously.

In the case foreseen in paragraph 7 of this article, workers who have been dismissed
shall have the right to reinstatement with payment of their arrears of salary; however, this shall
apply solely to workers whose dismissal took effect no earlier than three months prior to the
date on which the claim is made. Any disputes arising out of the application of this sub-item
shall be dealt with through an abbreviated procedure.

Article 389. Any infringements of the rules laid down in this section shall be sanctioned
by fines ranging from one hundred to two thousand balboas, according to the gravity of the
circumstances. Such fines shall be successively doubled each time the employer in question
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repeats the infringement, and shall be imposed by the administrative authorities or labour
tribunals.

1112. With respect to item 5, concerning the deduction and subsequent withholding from the
union of trade union dues, the Government states that the ILO indicates that workers and
employers, without distinction whatsoever, shall have the right to establish and to join
organizations without previous authorization (ILO Convention No. 87, Article 2).

1113. The right of employers and workers to join trade unions is recognized under the national
law. Legal status is acquired through registration (article 68 of the Political Constitution of
the Republic of Panama). They may establish and join unions of workers and employers
without authorization (section 335 of the Labour Code). The aforementioned article and
section provide as follows:

Political Constitution of the Republic

Article 68. The right to organize is guaranteed to employers, employees and
professionals of all categories for the purposes of their economic and social activity.

The Executive shall have a non-extendable period of thirty days within which to allow or
reject the registration of a trade union.

The Act shall regulate all matters relating to the Executive’s recognition of trade unions,
whose legal status shall be determined by their registration.

The Executive shall be able to dissolve a trade union only in the event that it constantly
departs from its purposes and where this is declared to be the case by the competent tribunal in
the form of a final ruling.

The executive bodies of such associations shall be made up solely of Panamanians.
Labour Code

Section 335. Trade unions may be established without the need for authorization, and
may be joined, by employers, workers, professionals and employees, regardless of the trade,
profession or activity in which they are engaged.

It is important to emphasize that the State does not establish trade unions, and that what it
is doing when it grants them legal status is to recognize a pre-existing reality. A union’s
legal status gives it the legal basis for acting as a grouping which represents the interests of
its members.

1114. The ILO states that organizations shall have the right to draw up their constitutions and
rules, elect their representatives, organize their administration and activities and formulate
their programmes. The authorities shall refrain from any interference which would restrict
this right or impede the lawful exercise thereof (Convention No. 87, Article 3).

1115. Under the national law, the request for registration shall be processed free of charge and on
ordinary paper (section 351 of the Labour Code). Requirements for registration: a request
signed by the President or General Secretary; submission to the MITRADEL together with
a certified copy of the constituent act, statutes and report of the corresponding meeting
(section 352 of the Labour Code). The said sections read as follows:

Section 351. The registration of a trade union, federation, confederation or central
workers’ organization in the corresponding registers of the Ministry of Labour and Social
Welfare shall determine its legal status. The formalities for the registration of a social
organization shall be carried out on ordinary paper and shall not be subject to any charge.

Section 352. Acceptance of registration shall take place within a non-extendable period
of fifteen calendar days, counted as from the date on which the Ministry receives the request
for registration, in respect of which the following requirements shall apply:
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1116.

1117.

1118.

1119.

1.  The request must be signed by the president or general secretary of the trade union in the
process of being established, or of the federation, confederation or central workers’
organization in question.

2. It must be submitted to the General Directorate of Labour, either direct or through the
labour authorities or highest political authority of the locality in question.

3. It must be accompanied by a certified copy of the constituent act and approved statutes,
as well as of the minutes of the meeting or meetings in the course of which such
approval was decided.

The constituent act shall be signed by the founder members of the trade union, or by persons
mandated to that effect in the event of one or more founder members being unable to sign, and
shall indicate the type of union, its legal address, number of members, and the first and family
names and personal identity card number of each member of its executive body.

The Ministry of Labour and Social Welfare shall, within the fifteen-day period to which this
article refers, check the personal identity card details recorded in the constituent act, of at least
the minimum number of members required under section 344.

In the case of federations, confederations or central workers’ organizations, the constituent act
shall be signed by the representatives of the respective founder organizations and shall indicate
their address, the name and address of all the member organizations and the first and family
names and personal identity card number of each member of its executive body.

The aforementioned documentation shall be submitted in triplicate. One copy shall be returned
to those concerned, duly certified as to the fact of its submission, including the date and time
thereof. One copy shall remain in the registration office, and the remaining copy shall be used
for processing purposes.

The ILO states that workers’ and employers’ organizations shall not be liable to be
dissolved by administrative authority (Convention No. 87, Article 4). Under the national
law, the executive may not dissolve a trade union unless it has departed from its purposes
and this has been declared to be the case by a competent tribunal in the form of a final
ruling (article 68 of the Political Constitution of the Republic of Panama, the text of which
is transcribed above). Such cases are dealt with through an abbreviated procedure in the
labour courts of the judicial organ (section 393 of the Labour Code). This section provides
as follows:

Section 393. The fining or dissolution of a social organization shall be effected through
an abbreviated procedure, and may be requested by:

1. The Ministry of Labour and Social Welfare, in the case of a fine.

2. The Ministry of Labour and Social Welfare, in the cases referred to in sub-items 1 and 2
of the previous section.

3. The Ministry of Labour and Social Welfare, in the case foreseen in sub-item 3 of the
previous section, provided a request to that end is submitted to it by a federation,
confederation or central workers’ organization.

The Government states, with reference to the foregoing, that the Ministry of Labour
handles any labour conflicts that are reported to it, in conformity with the Political
Constitution of the Republic, the national standards, as well as the laws and the ILO
Conventions that Panama has ratified.

The Government gives its assurance that the actions of the national Government in this
case have been in conformity with the procedures laid down in the national legislation,
with respect for the international instruments it has ratified, making it difficult to
understand how there can be reports of violations of the complainants’ union rights.

In its communication of 7 May 2008, the Government states, in relation to Case No. 2576,
that, on the basis of the investigation carried out by the Ministry of Labour’s General
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Directorate of Labour, where the negotiation of a collective agreement or series of claims
pertaining to a violation of the law is concerned, this may not be varied or altered under
any circumstances by the Ministry, in accordance with the relevant provisions of the
Labour Code. For the purposes of the matter under discussion, ILO Conventions Nos 87
and 98 are instruments forming part of the Labour Code and which the national
Government respects and endeavours to apply in full, in consensus with the social partners.

1120. More specifically, the Government states that, on 6 June 2006, the UNTAS presented a
series of claims against the company G4S Valores and G4S SA alleging violation of the
labour act and collective labour agreement. In response to those claims, the General
Directorate of Labour of the MITRADEL initiated the corresponding procedure in
accordance with the relevant legislation. Subsequently, with the conflict on the negotiating
table, it was jointly agreed to put on record, on 6 September 2006, that the trade union had
withdrawn its series of claims alleging violation of the labour act and collective agreement,
and that the conflict was thus at an end.

1121. Prior to the withdrawal of the series of claims in question, the company, on 31 August
2006, requested that the case be set aside owing to the fact that the union had abandoned
the negotiations. In response to that request, the General Directorate of Labour, in its note
No. 744-DGT-06 of 5 September 2006, stated that: “Even though the conciliation process
has formally concluded, the Ministry, in its role as conciliator, continues to call on the
parties in the interests of identifying solutions to those points of conflict that remain
unresolved ...”

1122. On 16 June 2006, the UNTAS once again presented a series of claims against G4S Valores
with a view to the negotiation of a new collective agreement. In this respect, the General
Directorate of Labour stated the following in one of the paragraphs of its note
No. 516-DGT-06 of 20 June 2006: “during the period of validity of collective labour
agreements, lists of claims aimed at introducing direct or indirect modifications or new
clauses into the collective agreement shall not be accepted. The General or Regional
Directorate of Labour is empowered to reject outright any such list deemed irreceivable
under the terms of this provision”.

1123. In the same context, on 23 September 2006 the UNTAS once again presented its series of
claims against G4S Valores alleging violation of the act and collective agreement. On that
same day, the General Directorate of Labour informed the union, by its note
No. 810-DGT-06, that it was unable to initiate a procedure in response to the claims
submitted, on account of the fact that: “it is contradictory for a dispute to be declared
terminated or concluded and for there nevertheless to be reports of violations when there
has not even been a reasonable amount of time for the occurrence of violations, agreements
or legal obligations”.

1124. Finally, on 9 October 2006, the union once again put forward the same dispute with the
aforementioned company. In response to this, the General Directorate of Labour, by its
note No. 833 of 17 October 2006, returned the document in question on the basis of the
timing aspect, informing the union as follows in its communication:

By Note No. 810-DGT-06, we wrote to you explaining that we were unable to initiate a
procedure in response to the claims you submitted on the afternoon of 6 September 2006.

Although you refused to receive that communication, it is noted that on 9 October at
13.00 hours you signed the note in question by way of acknowledgement of receipt, and then,
only a matter of minutes later, at 13.50 hours, submitted a new series of claims alleging
violations of the Labour Code and collective agreement.

In this regard, we would inform you that it is unacceptable to report violations when
insufficient time has elapsed for any agreements to have been breached. We would also
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C.

1125.

1126.

observe that the decision to submit the list of complaints was taken in the course of an
assembly allegedly held on 30 September 2006, when the procedure in respect of the claims
submitted on 6 September 2006 was still in progress. Finally, we note that the document
which contains or should contain the names and signatures of the workers supporting the list
of claims appears to have been altered in the upper margin, thereby potentially undermining its
authenticity.

In the light of the above considerations, we hereby return to you the claims
documentation submitted on 9 October 2006.

The actions of the national Government and Ministry of Labour in this case have been in
conformity with the procedures laid down in the national labour legislation, with respect
for the international instruments ratified, making it difficult to understand how there can be
reports of violations of the complainants’ union rights.

From the documentation sent by the Government it emerges that, on 6 September 2006, the
UNTAS and the company held a meeting and agreed on the withdrawal of the union’s list
of claims and the ending of the strike.

The Committee’s conclusions

1127.

1128.

1129.

1130.

The Committee observes that the complaint relates to: (1) allegations relating to the year
2006 and concerning the unlawful transfer, within the context of corporate restructuring,
of 380 workers belonging to the Group 4 Securicor company a matter of days before
collective bargaining was due to begin with the complainant union, the UNTAS, with the
loss of a number of acquired rights; and the dismissal of dozens of workers following
peaceful protests in October 2006, even before the judicial authority had ruled on the
lawfulness or otherwise of the action (the judicial authority considered there to have been
a “de facto work stoppage”, but the Supreme Court of Justice currently has before it an
appeal against that decision); (2)(a) allegations relating to the year 2007 to the effect that
the company had ordered two of its workers to attack demonstrating trade unionists, at
3 a.m. on 16 February 2007, with the aim of forcing them to leave the company’s property,
according to the complainant union, there were eight assailants (two of whom were
arrested and subsequently released) who seized money and belongings from the trade
unionists, who were also threatened with a firearm by one of the assailants; one of the
trade unionists was beaten and had to be hospitalized; (b) financial support provided by
the company to a very small group of dissidents within the union who organized so-called
elections which were certified by the Government, and (c) the failure (on the part of the
company) to hand over to the union the trade union dues.

The Committee takes note of the Government’s extensive reply containing numerous
extracts from the legislation in force but which does not, however, provide sufficient
clarifications on the majority of the allegations.

As regards the alleged transfer of 380 workers with the loss of a number of acquired rights
in August 2006, prior to the commencement of negotiations with the company on the
restructuring, the Committee notes the Government’s information that the parties came to
an agreement on 6 September 2006 whereby the strike was ended and the UNTAS union
withdrew its list of complaints. The Committee has no information as to whether — or not,
as the complainant organizations allege — the aforementioned August 2006 transfers were
preceded by consultations or negotiations. However, inasmuch as the parties came to an
agreement in September 2006 whereby the strike was ended, the Committee will not pursue
its examination of these allegations.

As regards the allegations concerning the dismissal of dozens of workers following
peaceful protests organized by the UNTAS as from 6 September 2006, with a slowdown in
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the pace of work, the Committee observes that according to the allegations the judicial
authority did not accede to the company’s request for a suspension of the trade union
immunity of the union officials Mr Cubilla, Mr Adamson and Mr Aguilar, and that the
company allegedly prevented those officials from working their shifts. The Committee has
received no observations from the Government in respect of these three officials, other
than a reference to the legal provisions governing trade union immunity (which facilitate
the submission of judicial complaints), it requests the Government to ensure that they have
been able to return to their posts of work under normal conditions and that it keep the
Committee informed in that regard. As regards the other dismissals of trade unionists
allegedly associated with the aforementioned peaceful protest, the Committee observes
that the Government confines itself to stating that the matter of the dismissals falls within
the sole competence of the Ministry of Labour, that the legislation provides for measures
designed to protect trade union immunity against unfair practices and dismissals which
alter the proportion of unionized workers (section 388(7) of the Labour Code), and that the
union was entitled to file judicial complaints. The Committee requests the Government to
provide it with a copy, as soon as it is handed down, of the judgement of the Supreme
Court of Justice, as referred to by the complainant organizations, in regard to the various
measures taken by the company and the question of whether the workers held a ““de facto
work stoppage”, and that the Government provide it with specific information in regard to
the alleged anti-union nature of the dozens of dismissals that occurred during the
restructuring, affecting (judging by the allegations) a large number of trade unionists and
thereby weakening the union, and that it likewise provide it with any judgement which the
courts may have handed down in relation to those dismissals. The Committee requests the
Government to keep it informed in this respect.

1131. As regards the alleged failure by the company to hand over to the union the dues paid by
its members (allegations relating to 2007), the Committee notes that the Government
makes no specific reference to this matter but mentions legal provisions relating to the
right to organize and to the registration and dissolution of trade unions. The Committee
requests the Government to provide it with detailed information on the aforementioned
allegation and to ensure that the relevant legislation in regard to check-off facilities for
union members’ dues is complied with by the company.

1132. As regards the other matters, namely the alleged: (1) violent assault on and robbery of
trade unionists exercising their right to protest, by individuals having received orders from
the company management to get rid of them, resulting in one worker having to be
hospitalized; (2) financial support from the company for the creation of a trade union, and
(3) threats of civil and penal sanctions against trade unionists having participated in
peaceful demonstrations, the Committee observes that the Government once again confines
itself to stating that these are issues falling solely within the competence of the Ministry of
Labour, that the legislation provides for measures for affording protection against unfair
practices and acts of interference on the part of employers, and that the union had the
right to file judicial complaints. The Committee requests the Government to send it specific
information on these allegations, which in and of themselves would have called for an
investigation on the part of the labour inspectorate, and, in the hope that it will receive
such detailed information without delay, requests the Government to take the necessary
steps to transmit it. The Committee points out that the complainant organizations refer to
the unlawful certification (recognition) of the trade union elections conducted by a very
small group of dissidents, and to the granting by the company of financial support to nine
of them. Thus, in the absence of specific information from the Government in that regard,
it is not known whether the union’s new executive committee has dislodged the one which
submitted the complaint to the Committee. The Committee requests the Government to
provide it with clarification in that respect. Moreover, the Committee requests the
Government to indicate whether the trade union organizations affected and the dismissed
trade union leaders have instituted additional judicial action.
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1133.

As regards the request by the complainant organizations for the union to be able to
participate in a constructive and comprehensive dialogue with the company, the
Committee has already taken note of the Government’s explanations regarding the series
of claims filed by the UNTAS union on 6 June 2006, and of the withdrawal of those claims
on 6 September 2006 by common agreement of the parties (the company and the union), it
also notes that, according to the Government, the Ministry of Labour had previously, in
June, rejected those claims in accordance with the legislation, since a collective agreement
was in force. The Committee observes that the Government states that on 9 October 2006
the series of claims was resubmitted and that the Ministry of Labour refused to receive it
on account of doubts as to the authenticity of the signatures and of its having been
submitted on 9 October 2006, only minutes after the union having been informed that its
request of 6 September 2006 could not be processed. The Committee invites the
Government to provide it with information on any measures taken as from November 2006
to give effect to the union’s request for the implementation of collective bargaining.

The Committee’s recommendations

1134.

In the light of its foregoing interim conclusions, the Committee invites the
Governing Body to approve the following recommendations:

(a) The Committee requests the Government to ensure that the union officials
My Cubilla, Mr Adamson and Mr Aguilar have returned to their posts of
work under normal conditions and that it keep the Committee informed in
that regard.

(b) The Committee requests the Government to send it: (1) the judgement of the
Supreme Court of Justice in regard to the various measures taken by the
Group 4 Securicor company and the question of whether the workers held a
“de facto work stoppage”; (2) specific information in regard to the alleged
anti-union nature of the dozens of dismissals that occurred during the
restructuring of the Group 4 Securicor company with a view, according to
the allegations, of weakening the union, as well as any judgement which the
courts may have handed down in relation to those dismissals; and
(3) information on whether the trade union organizations affected and the
dismissed trade union leaders have instituted additional judicial action.

(c) The Committee requests the Government to ensure that the relevant
legislation in regard to check-off facilities for union members’ dues is
complied with by the company.

(d) The Committee requests the Government to take the necessary steps to send
its specific observations concerning the allegations relating to: (1) the
violent assault on and robbery of trade unionists exercising their right to
protest in front of the company by individuals allegedly having received
orders from the management to get rid of them, resulting in one worker
having to be hospitalized; (2) the financial support provided by the company
for the creation of a trade union; and (3) the threats of civil and penal
sanctions against trade wunionists having participated in peaceful
demonstrations.

(e) The Committee requests the Government to provide clarifications in regard
to the alleged certification (recognition) of the trade union elections
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involving a very small group of dissidents from the union, to whom the
company allegedly provided financial support, and to inform it whether the
executive committee resulting from those elections has dislodged the one
which filed the present case.

(f) The Committee invites the Government to provide it with information on any
measures taken as from November 2006 to give effect to the union’s request
for the implementation of collective bargaining.

CASE NO. 2628

DEFINITIVE REPORT

Complaint against the Government of the Netherlands

presented by

— the employers’ organization Altro Via (Algemene trendsettende
ondernemersvereniging via internet aanmelding) and

— the workers’ organization LBV (Landelijke Bedrijfsoganisatie Verkeer)

Allegations: Denial of freedom of association
and the right to organize of new and smaller
unions and employers’ organizations;
governmental interference with the formation of
collective labour agreements; restriction of the
right to bargain collectively

1135.

1136.

1137.

The complaint is contained in joint communications from the employers’ organization
Altro Via, and the workers’ organization LBV, dated 22 February 2008 and 18 March
2008.

The Government sent its observations in a communication dated 23 May 2008.
The Netherlands has ratified the Freedom of Association and Protection of the Right to

Organise Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98), and the Collective Bargaining Convention, 1981 (No. 154).

A. The complainants’ allegations

1138.

1139.

In its communication dated 22 February 2008, Altro Via (an employers’ organization) and
LBV (a workers’ organization) allege that a government decree, which entered into force
on 1 January 2007, modified the Reference Framework for Declaring Collective Labour
Agreements to be Generally Binding, and thereby denied the freedom of association and
collective bargaining rights of new and smaller unions and employers’ organizations.

The complainants state that the January 2007 decree was the outcome of a questionnaire
sent by the Ministry of Social Affairs and Employment to unions and employers’
organizations — members of the Labour Foundation, the Government’s advisory body on
social affairs. Third parties, i.e. non-members of the Labour Foundation, including Altro
Via and LBV, protested against the decree by sending a letter to the Ministry where they
argued that seeking advice from the Labour Foundation amounted to asking the
monopolists to search for arguments to strengthen their monopoly.
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1140.

1141.

1142.

By way of the legislative history, the complainants explain that the collective bargaining
process in the Netherlands is governed by the 1927 Collective Labour Agreements Act
(hereinafter, the CLA Act), and the 1937 Collective Labour Agreements Declaration of
Universally Binding and Non-binding Status Act (hereinafter, the AVV Act). According to
the legislation, any social party can be engaged in voluntary collective bargaining and
conclude a collective agreement. The signed collective agreement is sent to the Ministry of
Social Affairs and Employment, which then declares a collective agreement legally
binding for the social partners and the workers of the companies which are members of the
employers’ organizations. Parties, who have already concluded a legally effective
collective agreement before an order declaring the universally binding status is issued, may
apply to the Minister for an exemption from the order. According to the complainants, at
least since the 1990s, the Minister has adhered to the policy of granting an exemption
where an employer or subsector is already bound to a company or a subsector collective
agreement, as the case may be. Previously, the Minister refused to grant an exemption only
where one of the contracting parties was not an independent trade union. Under the new
January 2007 decree, when the exemption is refused, the Minister can declare void a
collective agreement between a smaller workers’ union and a smaller employers’
organization if he or she concludes that the “specific characteristics” of the smaller
organizations are the same as those of the companies to which a national collective
agreement would apply. This is also the case when the collective agreement between the
smaller organizations is contracted and relied upon before the universally binding
agreement is finalized.

According to the complainants, the collective agreement between Altro Via and LBV is a
case in point. A collective agreement for the road transport sector covering 40 companies
was concluded between the complainants for January 2007-December 2008. The
agreement was sent to the Minister of Social Affairs and Employment, who declared it
legally binding on the parties on 3 May 2007. Some companies and workers have relied
upon this agreement since April 2003, when the Minister exempted over ten collective
agreements concluded between Altro Via and LBV from the universally applicable
agreement. On 25 July 2007, when an application for declaring a national collective
agreement universally binding, Altro Via and LBV applied for an exemption. However, on
10 October 2007, the Minister refused to grant an exemption and justified the refusal on
grounds that the activities of the companies to which the collective agreement between
Altro Via and LBV applied were no different from the companies that were to apply the
national binding collective agreement. In practice, that meant that members of Altro Via
had to apply the national collective agreement as from 10 October 2007. On 20 November
2007, the complainants petitioned the Minister of Social Affairs and Employment to
reconsider his decision not to grant an exemption. On 22 February 2008, the Minister
declared the complainants’ objections unfounded and denied the petition. The
complainants transmit a copy of this decision.

The complainants maintain that the Minister’s refusal to grant an exemption violates
Convention No. 87. According to the complainants, the “specific characteristics” clause of
the AVV Act, as amended by the January 2007 decree, denies the right of new and smaller
unions and employers’ organizations to freely conclude collective agreements. The denial
undermines the main purpose for the existence of these organizations and threatens to
ultimately lead to their dissolution. The complainants also claim that the decree violates
Convention No. 98 and Convention No. 154, in so far as it hampers the development of
machinery for voluntary negotiations between employers’ and workers’ organizations. At
least, the encouragement and promotion is limited to the established unions and employers’
organizations. According to the complainants, instead of complying with its duty to
promote and encourage voluntary negotiations, the Government issues measures that
discourage the creation of collective agreements.
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B. The Government’s reply

1143. In its communication of 23 May 2008, the Government maintains that the regulations and
procedure in the Netherlands are not contrary to ILO Conventions Nos 87, 98 and 154.

1144. By way of factual background, the Government states that Altro Via and LBV have
concluded a legally effective collective agreement with 40 road transport businesses under
its scope. Other (larger) employers’ and employees’ organizations have also concluded a
legally effective collective agreement for the same sector with approximately 6,500
businesses under its scope. The larger employees’ and employers’ organizations applied
for an order declaring their collective agreement universally binding. When the order was
granted their collective agreement became binding for all employers and employees in that
branch of the industry, including those in the 40 businesses associated with Altro Via and
LBV. Altro Via and LBV requested an exemption from the order declaring universally
binding status so that their own collective agreement could continue to apply to the
businesses associated with them. The request was rejected because the specific
characteristics of the businesses concerned did not differ significantly from those of the
remaining business in that branch of the industry.

1145. The Government states that in the Netherlands, freedom of association is a fundamental
right under the Constitution. Furthermore, Dutch legislation and regulations contain no
provisions which specifically regulate the right of employers and employees to associate or
which restrain this right in any way. Organizations are free to adopt a certain legal form
and regulate their own internal affairs. Only where employees’ or employers’
organizations wish to act as party to a collective agreement, two requirements apply: full
legal capacity and the authority pursuant to their constitution to conclude collective
agreements. Determining the content of and concluding collective agreements is also a
matter for employees and employers alone. Only when parties to a collective agreement
apply for an order declaring the universally binding status of its provisions, do the
authorities have a role to play. The order declaring universally binding status, whereby the
scope of the provisions of the collective agreement is extended to unorganized employers
and employees, has been applicable in the Netherlands since 1937 and is intended to
counter distortion of competition as to the terms and conditions of employment by
employers and employees who are not bound by the collective agreement. This provides
support and protection to collective consultation and promotes balanced employment
relationships and harmony.

1146. Under the CLA Act a collective agreement is an agreement entered into by one or more
employers, or one or more associations of employers with full legal capacity and one or
more associations of employees with full legal capacity. A collective agreement mainly
regulates the terms and conditions of employment which must be observed in contracts of
employment. The collective agreement is binding on every person who during its term is or
becomes a member or the employers’ or employees’ associations that have entered into the
agreement. Another important provision is that an employer bound by a collective
agreement is also bound to comply with the provisions of the collective agreement in
employment relationships with employees who, because they are not members of the
employees’ association or associations concerned, are not directly bound by the collective
agreement.

1147. Pursuant to the AVV Act, the Minister of Social Affairs and Employment is authorized to
declare a collective agreement universally binding if it applies to the majority of persons
employed in a certain branch of the industry. The collective agreement’s provisions are
then binding on all employers and employees in that branch of the industry, including
those who were not originally bound by the collective agreement. Interested parties may
raise objections to the application for universally binding status, which are then taken into
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1148.

1149.

1150.

1151.

account in the decision-making process. Furthermore, parties who have concluded another
legally effective collective agreement, before an order declaring the universally binding
status is issued, may submit an application for exemption from the order to the Minister of
Social Affairs and Employment.

Concerning the granting of an exemption, the Government explains that, as far as possible,
parties to a collective agreement should themselves regulate exclusions for businesses and
subsectors. This can be done directly by excluding certain businesses and subsectors from
the agreement, or indirectly through defining the scope of the agreement. In so far as
exclusions are not regulated by the parties of the collective agreement, the Minister of
Social Affairs and Employment can use his or her authority to grant an exemption to
certain businesses or subsectors. An exemption is granted by the Minister, if due to
compelling arguments, the application of the provisions of a collective agreement that is to
be declared universally binding for a branch of the industry, cannot reasonably be required
of certain businesses or subsectors. Compelling arguments exist in particular if the specific
characteristics of the business or subsector differ on essential points from those to which
the universally binding agreement is to apply. It is also required that the parties applying
for an exemption have themselves concluded a legally effective collective agreement, and
that they are independent with respect to each other. The rationale behind this latter
requirement is to prevent employees’ organizations from being placed under pressure to
conclude a separate collective agreement by which they would fall outside the scope of the
provisions of the universally binding collective agreement in that branch of the industry.

The Government further maintains that the regulations are in compliance with ILO
Collective Agreements Recommendation No. 91 of 29 June 1951, which recognizes the
possibility of extending the application of the provisions of a collective agreement beyond
the original parties, if certain requirements are met. In order to be eligible for an order
declaring universally binding status it is required that the provisions of the collective
agreement apply to a significant majority of the persons employed in a certain branch of
industry; the request must be submitted by one ore more parties to the collective
agreement; and interested parties can put forward objections which are then taken into
account in the decision-making process.

It is inherent to the application of these rules that provisions of a collective agreement
which apply to the majority of persons employed in a certain branch of the industry will
also apply to employers and employees not belonging to that majority. In the situation
where another collective agreement is concluded for the latter group of employers and
employees, this will mean that not all the provisions of that collective agreement will retain
their effectiveness. To what extent this will be the case depends on the contents of the two
collective agreements. If the collective agreement the provisions of which are declared
universally binding contains minimum provisions, the provisions of the other collective
agreement will continue to be effective in so far as they are more favourable. If, however,
the collective agreement the provisions of which are declared universally binding contains
more favourable conditions than the other collective agreement, the order declaring
universally binding status will result in these more favourable conditions applying across
the board for all employers and employees in the branch of the industry.

The Government maintains that the application of regulations concerning universally
binding agreements does not prejudice the right to collective negotiations of employers’
and employees’ organizations, other than the organizations, party to the collective
agreement, the provisions of which are declared universally binding. According to the
Government, during the course of time, employers’ and workers’ organizations, within the
same branch of industry, have successfully concluded separate collective agreements.
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1152.

According to the Government, the January 2007 decree changes the procedure for granting
the exemption, but does not undermine its nature or efficacy. Prior to January 2007, the
exemption was granted more or less automatically in those cases where the applicants were
already bound by a collective agreement by the time the order for universally binding
status was issued. The Government claims that developments in domestic case law gave
rise to the view that a decision open to objection and appeal, such as the one to grant an
exemption, should not be automatic but based on certain guidelines. As of 1 January 2007,
exclusion is granted only where clearly specific characteristics of the subsector or
undertaking render the application of the universally binding collective agreement to that
undertaking or subsector unreasonable. As explained, and contrary to the complainants’
allegations, this criterion does not breach the collective bargaining rights of the smaller
workers’ and employers’ organizations.

C. The Committee’s conclusions

1153.

1154.

1155.

The Committee notes that this case concerns the issue of extension of collective
agreements. From the information submitted by the complainants, Altro Via (an
employers’ organization) and LBV (a workers’ organization), and the Government, the
Committee understands that according to the legislation in force, the 1927 Collective
Labour Agreements Act (CLA Act), and the 1937 Collective Labour Agreements
Declaration of Universally Binding and Non-binding Status Act (AVV Act), any social
party can be engaged in voluntary collective bargaining and conclude a collective
agreement. Once signed, collective agreements are sent to the Ministry of Social Affairs
and Employment, which then declares a collective agreement legally binding. The Minister
of Social Affairs and Employment is authorized to declare a collective agreement
universally binding if it applies to the majority of persons employed in a certain branch of
the industry. However, parties who have concluded another legally effective collective
agreement, before an order declaring the universally binding status is issued, may submit
an application for exemption from the order to the Minister of Social Affairs and
Employment. Prior to January 2007, the exemption was granted more or less
automatically in those cases where the applicants were already bound by a collective
agreement by the time the order for universally binding status was issued with regard to
another collective agreement and when independence of a trade union, party to the
collective agreement, was established. Following the amendments of January 2007 of the
AVV Act, exclusion is granted only where clearly specific characteristics of the subsector
or undertaking render the application of the universally binding collective agreement to
that undertaking or subsector unreasonable.

The collective agreement between Altro Via and LBV is a case in point. The factual
information submitted thereon by the complainants is not disputed by the Government.
Altro Via and LBV have concluded a legally effective collective agreement with 40 road
transport businesses under its scope. Other (larger) employers’ and employees’
organizations have also concluded a legally effective collective agreement for the same
sector with approximately 6,500 businesses under its scope and applied for an order
declaring their collective agreement universally binding. When this collective agreement
became binding for all employers and employees in that branch of the industry, including
those in the 40 businesses associated with Altro Via and LBV, the two latter organizations
requested an exemption from the order declaring universally binding status so that their
own collective agreement could continue to apply to the businesses associated with them.
The request was rejected because the specific characteristics of the businesses concerned
did not significantly differ from those of the other businesses in that branch of the industry.

According to the complainants, the “specific characteristics” clause of the AVV Act, as
amended by the January 2007 decree, denies the right of new and smaller unions and
employers’ organizations to freely conclude collective agreements and is therefore not in
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1156.

1157.

1158.

conformity with Conventions Nos 87, 98 and 154. The denial undermines the main purpose
for the existence of these organizations and threatens to ultimately lead to their
dissolution. The complainants also indicate that the amendments to the AVV Act were
adopted taking into account only the opinion of those workers’ and employers’
organizations, which are represented at the Labour Foundation, the Government’s
advisory body on social affairs.

The Government maintains, however, that the procedure described above does not
prejudice the right of workers’ and employers’ organizations to bargain collectively and is
in compliance with ILO Recommendation No. 91, which recognizes the possibility of
extending the application of the provisions of a collective agreement beyond the original
parties. In order to be eligible for an order declaring universally binding status it is
required that the provisions of the collective agreement apply to a significant majority of
the persons employed in a certain branch of industry; the request must be submitted by one
or more parties to the collective agreement;, and interested parties can put forward
objections which are then taken into account in the decision-making process.

Concerning the granting of an exemption, the Government explains that, as _far as possible,
parties to a collective agreement should themselves regulate exclusions for businesses and
subsectors by either explicitly excluding them from the agreement, or through defining the
scope of the agreement. In so far as exclusions are not regulated by the parties of the
collective agreement, the Minister of Social Affairs and Employment can grant an
exemption upon request, if due to compelling arguments, the application of the provisions
of a collective agreement that is to be declared universally binding for a branch of the
industry, cannot reasonably be required of certain businesses or subsectors. Compelling
arguments exist in particular if the specific characteristics of the business or subsector
differ on essential points from those to which the universally binding agreement is to
apply. It is also required that the parties applying for an exemption have themselves
concluded a legally effective collective agreement, and that they are independent with
respect to each other. The rationale behind this latter requirement is to prevent employees’
organizations from being placed under pressure to conclude a separate collective
agreement by which they would fall outside the scope of the provisions of the universally
binding collective agreement in that branch of the industry. It is inherent to the application
of these rules that provisions of a collective agreement which apply to the majority of
persons employed in a certain branch of the industry will also apply to employers and
employees not belonging to that majority. In the situation where another collective
agreement is concluded for the latter group of employers and employees, this will mean
that not all the provisions of that collective agreement will retain their effectiveness. To
what extent this will be the case depends on the contents of the two collective agreements.
If the collective agreement the provisions of which are declared universally binding
contains minimum provisions, the provisions of the other collective agreement will
continue to be effective in so far as they are more favourable. If, however, the collective
agreement the provisions of which are declared universally binding contains more
favourable conditions than the other collective agreement, the order declaring universally
binding status will result in these more favourable conditions applying across the board
for all employers and employees in the branch of the industry.

The Committee notes the explanations provided by the parties. It recalls that the specific
question of the extension of collective agreements is addressed in the Collective
Agreements Recommendation, 1951 (No. 91). According to Paragraph 5 of the
Recommendation:

(1) Where appropriate, having regard to established collective bargaining practice,
measures, to be determined by national laws or regulations and suited to the
conditions of each country, should be taken to extend the application of all or certain
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stipulations of a collective agreement to all the employers and workers included
within the industrial and territorial scope of the agreement.

(2) National laws or regulations may make the extension of a collective agreement
subject to the following, among other, conditions:

(a) that the collective agreement already covers a number of the employers and
workers concerned which is, in the opinion of the competent authority,
sufficiently representative;

(b) that, as a general rule, the request for extension of the agreement shall be made
by one or more organisations of workers or employers who are parties to the
agreement;

(c) that, prior to the extension of the agreement, the employers and workers to
whom the agreement would be made applicable by its extension should be given
an opportunity to submit their observations.

1159. The Committee considers that the system which has been in place in the Netherlands since
1937 is in conformity with the principles and conditions enunciated in the
Recommendation. It notes, in addition, that the system had never been criticized by the
Committee of Experts on the Application of Conventions and Recommendations.

1160. The Committee recalls that in previous cases concerning the issue of extension of
collective agreements, it had considered that the extension of an agreement to an entire
sector of activity contrary to the views of the organization representing most of the
workers in a category covered by the extended agreement was liable to limit the right of
free collective bargaining of that majority organization and that this system made it
possible to extend agreements containing provisions which might result in a worsening of
conditions of work of the category of workers concerned [see Digest of decisions and
principles of the Freedom of Association Commiittee, fifth edition, 2006, para. 1053]. The
present case, however, raises a different issue and concerns the right of smaller (not
majority) trade unions and employers’ organizations representing particular enterprises
or subsectors not only to negotiate their own collective agreements, but also be excluded
from the industry level/national agreements which may be declared applicable erga omnes.
The Committee notes that according to the system, as amended in January 2007, such
organizations continue to enjoy this right either by being excluded by a specific provision
in the extended agreement or by the Minister of Social Affairs and Employment, upon a
request of an interested party. In the latter case, specific characteristics of an enterprise or
subsector would permit the exclusion from the extended agreement. In such cases, the
collective agreements negotiated between smaller trade unions and employers’
organizations would be applicable. Moreover, from the explanations provided by the
Government, more favourable provisions contained in such collective agreements would
remain in force even if another collective agreement has been declared universally
applicable and exclusion has not been granted. In these conditions, the Committee
concludes that the changes introduced to the AVV Act in January 2007 are not in violation
of the principles of freedom of association and collective bargaining and therefore
considers that this case calls for no further examination.

The Committee’s recommendation

1161. In the light of its foregoing conclusions, the Committee invites the Governing
Body to decide that the present case does not call for further examination.
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CASE No. 2594

INTERIM REPORT

Complaint against the Government of Peru
presented by
the Latin American Central of Workers (CLAT)

Allegations: The complainant organization
alleges dismissals, threats of dismissal and other
acts of intimidation following the establishment
of a trade union at Panamericana Television SA
(now called Panam Contenidos SA)

A.

1162.

1163.

1164.

The complaint is contained in a communication from the Latin American Central of
Workers (CLAT) dated 17 September 2007.

The Government sent its observations in a communication dated 3 March 2008.
Peru has ratified the Freedom of Association and Protection of the Right to Organise

Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

The complainant’s allegations

1165.

1166.

In its communication dated 17 September 2007, the CLAT states that it is submitting a
complaint because Convention No. 87, which has been ratified by Peru, has been violated
by Panamericana Television SA (now called Panam Contenidos SA). Specifically, it states
that, since the appointment of the receiver of Panamericana Television SA (which has now
adopted the corporate name Panam Contenidos SA) in February 2003, labour standards
and laws have been violated: workers’ wages are not being paid and summary dismissals
are being carried out. The complainant alleges that since the arrival of the new
management an anti-labour policy has been applied and trade unionists have been
harassed. This has led to delays in paying wages: the majority of staff have not been paid
for an average of five-and-a-half months, six bonuses prior to 2005, as well as unused
leave in 2006, overtime, and pay for special assignments, such as elections and
independence day were not paid. Furthermore, the management stopped paying social
security and pension fund contributions, even though it continued to deduct these from
workers’ wages, and never provided workers with payslips; they were made to sign only a
simple receipt which remained in the hands of the management. According to the
complainant, the company verbally acknowledged its debt, offering to pay it off with
products, appliances and services, or loans in urgent cases, which, however, did not
materialize.

The complainant indicates that, in 2005, the workers, confronted with so many labour
problems, decided to establish a new trade union, and asked Ms Maria Vilca Peralta,
Ms Ana Maria Sihuay and Ms Carmen Mora to assume the leadership of the project. The
complainant alleges that having the workers organized in a trade union did not suit the
company and led to the dismissal of those who had taken on the challenge of setting up the
trade union. The complainant states that, on 27 April 2006, the workers in question
appealed to the Ministry of Labour and Employment Promotion, which ordered an
inspection. The Deputy Director of Guidance and the inspectors, far from protecting the
workers’ rights, questioned their statements and consistently showed a passive and
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complacent attitude towards the company. In July 2006, another inspection of
Panamericana Television SA was carried out. According to the workers, they were
threatened on that occasion with dismissal by the company’s lawyers if they reported
irregularities. Some of them, through fear of being dismissed, kept quiet about what was
really happening in the company. Time passed and nothing happened. More than a year
has now passed and nothing is known of the assessment carried out by the Ministry of
Labour and Employment Promotion. No authority from the Ministry has commented on
the matter.

1167. The complainant indicates that the workers initiated judicial proceedings, requesting
payment of the various arrears owed to them. According to the complainant, the legal
representative of Panamericana Television S.A, in order to avoid making any payments,
signed an agreement with Panam Contenidos SA to transfer control of the finances of both
companies to the latter; the arrears owed to the workers of Panamericana Television SA
thus cannot be paid because Panam Contenidos SA controls the accounts. By creating new
accounts in the banking system, Panamericana Television SA left itself without funds.

1168. The complainant alleges that on Friday, 23 December 2005, the workers held a peaceful
protest in Arequipa Avenue. In response, the TV channel’s management tried to identify
the organizers of the protest, started monitoring electronic mails and telephone
conversations, and began questioning people at work. The failure to pay continued and, on
26 April 2006, the press workers carried out another peaceful protest outside the channel’s
headquarters. In response, the company accused 16 employees, more than half of whom
were on the payroll, of being the instigators and organizers of the complaints against the
company and leaders of the attempt to set up a trade union. The following day, in
retaliation, the company decided to scare the workers by forcing them to take leave. They
never returned to normality at work; they were verbally abused by the head of human
resources, who described them as “terrorists and unionists” and threatened to refer the
complaints to the Cono Norte court. All this occurred in the presence of the police.

1169. The complainant adds that the Press Director prohibited the workers in question from
entering the building on Arequipa Avenue. He also forbade the press staff to talk to any of
the workers on pain of suspension without pay (which he enforced in one case). Finally, he
removed their names from the payroll at a time when the company was continuing to give
assurances that they were only on leave. Although they were owed arrears of wages, no
one from that moment on assumed responsibility for paying them what they were owed
because they were not listed on any payroll, having been dismissed illegally without any
compensation.

1170. The complainant alleges that, on 5 June 2006, the company, without any explanation,
summarily dismissed Maria Vilca Peralta (producer of “Buenos Dias Pert”), Fanny Quino
(editor of “24 Horas”), Liliana Sierra (web page editor), Guillermo Noriega (coordinator of
“Buenos Dias Per”), Eveling Kahn (news presenter) and Laura Chahud (news service
reporter). Likewise, Carmen Mora (producer of “24 Horas Mediodia”), Ana Maria Sihuay
(editor of “24 Horas Mediodia”), Enrique Canturin (microwave technician), Carlos Mego
(news cameraman) and Rafael Saavedra (archives chief) were redeployed to posts
unrelated to their professions, which constitutes psychological and moral abuse.

1171. The complainant adds that, in the hope of finding a solution faced with such egregiously
bad management, the workers who had taken on the leadership of the trade union sent a
letter, dated 31 January 2007, to the presiding judge of the High Court of Lima Norte,
requesting that he demand a detailed report into how the complaints against Panamericana
Television SA were being handled, and an investigation into the dozens of complaints
from all over the country of summary dismissal under the present management. Letters
were also sent on 20 February 2007, through the Presidential Office, to the president of the
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C.

1172.

Congress, the chairpersons of the congressional Labour and Human Rights Committees,
among others. No reply has been received to date.

Finally, the complainant states that, faced with various ploys, the workers once again had
to resort to direct action to get their wages paid. This time they carried out a strike and, as a
result, the most important news programmes, “24 Horas” and “Buenos Dias Peru”, did not
go on the air. This happened on Thursday 23 August 2007, exactly one year and four
months after the summary dismissal on 26 April 2006. On this last occasion, the press
director of Canal 5 accepted that the workers had not been paid and stated that it was
understandable and fair that the workers should ask to be paid what they are owed.

The Government’s reply

1173.

1174.

In its communication dated 3 March 2008, the Government states that according to
information provided by the Regional Labour Directorate of the Ministry of Labour and
Employment Promotion, a total of 69 inspection visits have been planned for the company,
which now operates under the name of Panam Contenidos SA. Those inspections have
been hindered by the employer and the authorities have been forced to request the support
of the police in accordance with legislation.

The Government adds that under the terms of section 46 of Supreme Decree
No. 019-2006-TR (the regulations of the Labour Inspection Act), any unfounded refusal to
allow inspections, or attempts to prevent inspection supervisors, labour inspectors,
assistant inspectors or officially appointed experts or technicians responsible for carrying
out an inspection, from entering into or remaining in a place of work or specific areas
thereof, are serious offences. Fines have accordingly been imposed on the company Panam
Contenidos SA. Furthermore, the enforcement department of the Regional Labour
Directorate has brought eight separate actions against the company for failing to pay fines.

The Committee’s conclusions

1175.

1176.

The Committee observes that, in the present case, the complainant states that since the
appointment of the receiver of Panam Contenidos SA (formerly Panamericana
Television SA) in February 2003, an anti-labour and anti-union policy has been applied;
confronted with so many labour problems, the workers decided to establish a trade union
in 2005 and asked Ms Maria Vilca Peralta, Ms Ana Maria Sihuay and Ms Carmen Mora
to assume the leadership of the trade union. The complainant alleges that: (1) in December
2005 and April 2006, the workers held peaceful protests in Arequipa Avenue and outside
the channel’s headquarters; the company’s management tried to identify the organizers of
the protests and, to that end, monitored electronic mail and telephone conversations;
finally, 16 workers were identified as the instigators and it was decided to scare them
using various methods; (2) because they had organized a trade umion, the company
dismissed Maria Vilca Peralta, Fanny Quino, Liliana Sierra, Laura Chahud and
Guillermo Noriega, and transferred the following employees to posts unrelated to their
professions: Carmen Mora, Ana Maria Sihuay, Enrigue Canturin, Carlos Mego and
Rafael Saavedra; and (3) as a result of a request from the workers to the Ministry of
Labour and Employment Promotion, an inspection of the company was carried out, but the
inspectors showed a passive and complacent attitude towards the company and, prior to
an inspection in July 2006, the company threatened with dismissal any workers who
reported irregularities.

The Committee notes the Government’s statements to the effect that: (1) the Regional
Labour Directorate of the Ministry of Labour and Employment Promotion provided
information that, to date, a total of 69 inspection visits have been planned for the company
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in question, as those inspections have been hindered by the employer, the National
Inspections Directorate has been forced to request the support of the police in accordance
with the legislation; (2) according to section 46 of Supreme Decree No. 019-2006-TR (the
regulations of the Labour Inspection Act), any unfounded refusal to allow inspections, and
any attempts to prevent inspection supervisors, labour inspectors, assistant inspectors, or
officially appointed experts or technicians responsible for carrying out an inspection, from
entering or remaining in a place of work or specific areas thereof, are serious offences,
and Panam Contenidos SA has accordingly been fined; and (3) the enforcement
department of the Regional Labour Directorate has brought eight separate actions against
the company for failing to pay the fines.

1177. In this respect, the Committee observes that the Government has not sent its observations
in relation to the alleged anti-union dismissals and transfers following the establishment of
a trade union in Panam Contenidos SA. Instead it has limited itself to providing
information on the difficulties encountered in carrying out inspections of the company. The
Committee recalls that anti-union discrimination is one of the most serious violations of
freedom of association, as it may jeopardize the very existence of trade unions, and that no
person should be dismissed or prejudiced in employment by reason of trade union
membership or legitimate trade union activities, and it is important to forbid and penalize
in practice all acts of anti-union discrimination in respect of employment [see Digest of
decisions and principles of the Freedom of Association Committee, fifth (revised) edition,
2006, paras 769 and 771].

1178. The Committee regrets the time that has passed since the alleged dismissals and transfers
took place, apparently without any possibility of investigating whether the allegations are
true or adopting measures to redress the situation, if necessary. The Committee further
regrets the uncooperative attitude of the company, which, according to the Government,
has prevented labour inspections from being carried out. In these circumstances, the
Committee urges the Government to take measures, without delay, so that an investigation
takes place at the enterprise with regard to the alleged dismissals, transfers and other anti-
union acts that have reportedly been carried out since the establishment of the trade union,
and to inform it of the outcome of that investigation. Furthermore, the Committee requests
the Government, if the allegations in question are shown to be valid, to take the necessary
measures needed to ensure that the workers who were dismissed and redeployed for anti-
union reasons are reinstated in their posts and paid the wages and other benefits owed to
them.

The Committee’s recommendation

1179. In the light of its foregoing interim conclusions, the Committee invites the
Governing Body to approve the following recommendation:

The Committee urges the Government to take measures without delay so that
an investigation takes place at Panam Contenidos SA with regard to the
alleged dismissals, transfers and other anti-union acts that have reportedly
been carried out since the establishment of the trade union, and to inform it
of the outcome of that investigation. Furthermore, the Committee requests
the Government, if the allegations in question are shown to be valid, to take
the necessary measures to ensure that the workers who were dismissed and
redeployed for anti-union reasons are reinstated in their posts and paid the
wages and other benefits owed to them.
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CASE NoO. 2528

INTERIM REPORT

Complaint against the Government of the Philippines
presented by
the Kilusang Mayo Uno Labor Center (KMU)

Allegations: the complainants allege killings,
grave threats, continuous harassment and
intimidation and other forms of violence
inflicted on leaders, members, organizers, union
supporters/labour advocates of trade unions and
informal workers’ organizations who actively
pursue their legitimate demands at the local and
national levels

1180.

1181.

1182.

The Committee already examined the substance of this case at its May—June 2007 meeting,
when it presented an interim report to the Governing Body [346th Report,
paras 1429-1462 approved by the Governing Body at its 299th Session (June 2007)].

The Government provided its observations in communications dated 31 August 2007, and
9 and 16 January 2008.

The Philippines has ratified the Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A. Previous examination of the case
1183. At its June 2007 session, in the light of the Committee’s interim conclusions, the
Governing Body approved the following recommendations:

(a) The Committee deplores the gravity of the allegations made in this case and the fact that
more than a decade after the filing of the last complaint on similar allegations,
inadequate progress has been made by the Government with regard to putting an end to
killings, abductions, disappearances and other serious human rights violations which can
only reinforce a climate of violence and insecurity and have an extremely damaging
effect on the exercise of trade union rights.

(b) The Committee requests the Government to:

(1) keep it informed of the progress of the investigation to be carried out by the special
joint fact-finding body concerning the killings of trade union leaders and members
and, in particular, steps taken to investigate the murders alleged by the complainant
which are listed in Appendix I. The Committee firmly trusts that the investigation
and trials will proceed without delay and in full independence, so that all
responsible parties may be identified and punished before the competent courts as
soon as possible and a climate of impunity be avoided;

(i) establish an independent judicial inquiry and proceedings before the competent
courts as soon as possible with regard to the allegations of abductions and
disappearances of trade union leaders and members which are listed in Appendix II
with a view to shedding full light onto the relevant facts and circumstances, and to
determine where responsibilities lie, punish the guilty parties and prevent the
repetition of similar events;
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(©

(d)

(e)

®

(2

(h)

(@)

(ii1) keep it informed of progress made in this respect.

Noting that the Government is under a responsibility to take all necessary measures to
have the guilty parties identified and punished — in particular by ensuring that witnesses,
who are crucial for the successful identification and prosecution of suspects, are
effectively protected — and to successfully prevent the repetition of human rights
violations, the Committee requests the Government to take all necessary measures
without delay to ensure full implementation of the recommendations of the Melo
Commission with regard to: (i) the reinforcement of the Witness Protection Program; (ii)
legislation to require police and military forces and other government officials to
maintain strict chain-of-command responsibility with respect to extrajudicial killings and
other offences committed by personnel under their command, control or authority; and
(ii1) orientation and training of the armed forces.

Deeply regretting the involvement of the army and police in ending the strike in the
Hacienda Luisita incident which claimed the lives of at least seven trade union leaders
and members and led to the injury of 70 others, the Committee requests the Government
to take all necessary measures so as to have an independent investigation carried out into
this incident, with a view to identifying and punishing those responsible without further
delay. It also requests the Government to give adequate instructions to the law
enforcement authorities so as to eliminate the danger entailed by the use of excessive
violence when controlling demonstrations. The Committee requests to be kept informed
in this respect.

Expressing concern at the prolonged presence of the army inside workplaces which is
liable to have an intimidating effect on the workers wishing to engage in trade union
activities and to create an atmosphere of mistrust which is hardly conducive to
harmonious industrial relations, the Committee requests the Government to take
measures, including the issuance of appropriate instructions, to bring to an end
prolonged military presence inside workplaces.

The Committee requests the Government to give appropriate instructions so as to ensure
that any emergency measures aimed at national security do not prevent in any way the
exercise of legitimate trade union rights and activities, including strikes, by all trade
unions irrespective of their philosophical or political orientation, in a climate of
complete security. The Committee requests to be kept informed in this respect.

The Committee requests the Government to give specific instructions without delay so as
to ensure the strict observance of due process guarantees in the context of any
surveillance and interrogation operations by the army and police in a way that guarantees
that the rights of workers’ organizations can be exercised in a climate that is free from
violence, pressure or threats of any kind against the leaders and members of these
organizations. The Committee requests to be kept informed in this respect.

The Committee requests the Government to provide its comments in respect of the
allegations of harassment and intimidation of trade union leaders and members affiliated
to the KMU.

The Committee requests the Government to communicate the texts of any judgements
handed down in the cases of Crispin Beltran, long-time KMU leader, as well as five
members of the NNFSW who were arrested, and to ensure that all relevant information
is gathered in an independent manner so as to shed full light on their situation and the
circumstances surrounding their arrest. Should it be determined by the court that they
were arrested in relation to their trade union activities, the Committee requests the
Government to take the necessary measures to ensure that they are immediately released.

B. The Government’s reply

1184. In its communications dated 31 August 2007 and 9 and 16 January 2008, the Government
indicates at the outset, that it wishes to draw the Committee’s attention to the fact that, as
recent developments show, there is practically an undeclared war being waged in the
Philippines. The Armed Forces of the Philippines is presently engaged in a battle with the
bandit Abu Sayyaf Group — that has joined forces with the international terrorist group
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118s.

1186.

1187.

1188.

1189.

Jema’ah Islamiyah — in the country’s southern provinces of Basilan and Jolo. This conflict
has ripple effects on the whole country particularly in the island of Mindanao. Separately
from but in tandem with this conflict is the threat of attacks from breakaway groups of the
Moro Islamic Liberation Front (MILF) and Moro National Liberation Front (MA/LP). The
recent examples of how grave these problems have become is the recent kidnapping of
Fr Bossi (an Italian missionary from Milan), and the killing of 56 Philippine soldiers (with
many more gravely wounded) all in a span of one month. Also, the Communist Party of
the Philippines — National People’s Army (CPP-NPA) continues to attack military and
police units all over the country. CPP-NPA Chairperson Jose Ma. Sison was recently
arrested in the Netherlands for two counts of murder — killings which heretofore have been
labelled as extrajudicial killings imputed on the Government. It is under this environment
that the allegations of killings of trade unionists were made by the KMU, the labour group
closely identified with the CPP-NPA.

The Government highlights the distinction that should be made between legitimate trade
union activities entitled to lawful protection and the commission of crimes against the State
that the State has the right to prevent. The current war against communist insurgents is a
six-decade rebellion by those who wish to seize power from the Government. The war has
been waged on many fronts and labour is the most prominent of them because the
communist movement is rooted in the labour movement. Thus, the Philippine Government
has been faced with the dilemma of handling people wearing two hats, one of them
illegitimate utilized purely for revolutionary ends. To be sure, the Government cannot
vacillate in dealing with those who have stepped beyond the line of legitimacy.

The Government adds that, to state its position clearly, the Philippine police and the
military pursue only trade unionists committing rebellion and not trade unionists exercising
trade union rights. Where a trade unionist crosses the dividing line between rebellion and
legitimate trade union activity, then there should be no question about the legitimacy of the
police or military action, provided the action was done in accordance with the Constitution
and the laws.

The Government also invites the Committee’s attention to the fact that Karapatan’s outline
or listing of the cases of supposed extrajudicial killings of trade unionists and media
practitioners — upon which the KMU’s complaint is partly based — is not strictly accurate.
At least five of the supposed 836 victims are actually alive. Also, many of the cases in fact
involve private crimes that do not relate at all to trade union rights and advocacies.

The Government also provides an update on the status of some of the 39 murders and nine
incidents of enforced disappearances listed in Appendices I and II of the Committee’s
previous examination of this case. With regard to steps taken to investigate the 39 murders,
the Government indicates that three cases have been attributed to the police, army or local
officials and criminal proceedings are pending. Specifically, a policeman has been charged
with the murder of Angelito Mabansag, two army privates have been charged with the
murder of Ricardo Ramos, President of Central Azucarera de Tarlac Labor Union
(CATLU; one of the unions in the Hacienda Luisita incident); and a Barangay Captain as
well as two Barangay tanods have been accused with the murder of Dante Teotino.
Furthermore, a criminal case was brought against police and army officers for the murder
of Samuel Bandilla and the injury of Engr. Bernardo Devaras but was dismissed by the
Prosecutor for insufficiency of evidence; the dismissal was later confirmed by the
Department of Justice.

In seven cases, the suspects identified were not related to the army or the police (Rommel
Arcilla, Melita Carvajal, Mario Fernandez, Abelardo Ladera, Jimmy Legaspi, Rolando
Mariano y Thalla, Ramon Namuro, Victoria Samonte and Albert Teredano). Criminal
proceedings are pending in four of these cases against those accused of the murder of
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Jimmy Legaspi, Rolando Mariano y Thalla, Ramon Namuro and Rommel Arcilla. Those
suspected of the murder of Mario Fernandez and Albert Teredano were killed in shoot-outs
linked to crime syndicates. Furthermore, proceedings for determination of the propriety of
filing a criminal case in court against the suspected killer of Abelardo Ladera is pending
before the Office of the Prosecutor.

1190. In six cases, the relatives of the victims or eye witnesses refused to testify or declared that
they did not wish to pursue the matter; thus, the investigation has not advanced (Felipe
Lapa, Edwin Bargamento, Manuel Batolina, Ronnie Almoete, Federico de Leon, Dionesio
Halim).

1191. In ten cases, the investigation is still under way (Jessie Alcantara, Nilo Bayas, Ryan
Cabrigas, Florante Collantes y Ballon, Engr. Dalmacio Cepeda, Noel Daray, Samuel Dote,
Diosdado Fortuna, Benedicto Gabon, Erol Sending y Chavez). With regard to Diosdado
Fortuna, President of the Union at Nestlé, Cabuayo, an update prepared by the Presidential
Human Rights Committee (annexed by the Government to its reply), indicates that the case
of Diosdado Fortuna has been archived. According to the Government, there is no
indication as to the perpetrators despite the fact that the police has formed an ad hoc
investigation unit, the issue is followed up by the Presidential Human Rights Committee
and the Commission on Human Rights has launched its own investigation.

1192. On the nine incidents of enforced disappearances, the Government provides the following
information: (i) on Rogelio Concepcion, who was allegedly abducted by elements of the
24th Infantry Division on 6 March 2006, the Government indicates that the case is being
monitored by the Presidential Human Rights Committee; (ii) on the alleged assault, torture
and abduction of Virgilio and Teresita Calilap, Bernabe Mendiola and Oscar Leuterio on
17 April 2006, the Government indicates that they were probably abducted by communist
terrorists and not the army and that the DOLE Regional Office No. III reported that they
have returned home although the police has no record of their return as they never bothered
to check in with the police authorities; (iii) with regard to Emerito Gonzales Lipio and
William Aguilar who were allegedly abducted on 3 July 2006, the Government indicates
that they were not abducted but arrested along with five other individuals. Four of the
seven arrested individuals had been caught carrying illegal explosives. Aguilar and Lipio
were later released.

1193. On the Hacienda Luisita victims, the Government recalls that according to the allegations,
one of the victims — Jessie Valdez — was shot in the thigh during the dispersal at Hacienda
Luisita, but the military, instead of bringing him to the hospital, brought him to a military
camp where he died of blood loss. It indicates that investigation of the Hacienda Luisita
incident disclosed that the ranks of the rallyists had been infiltrated. Of the seven
casualties, one is listed in the Order of Battle of the Tarlac PNP as a member of the
CPP/NPA; three of them were found positive for gunpowder burns based on conducted
paraffin tests by the PNP crime laboratory. Of the 110 persons arrested at the scene, only
seven were workers of Hacienda Luisita. Of the 36 PNP personnel involved in the
dispersal operation who were subjected to paraffin tests, nine were found positive for
powder burns and have been recommended to be charged by the NBI for multiple
homicide. The Presidential Human Rights Committee (PHRC, a cabinet-level committee
under the Office of the President) is presently monitoring the progress of the case and
inquiring into the specific case of Jessie Valdez.

1194. The Government adds that the Department of Labor is closely coordinating with law
enforcement agencies — specifically, Task Force Usig of the Philippine National Police —
and the Department’s own regional offices on the status of the other cases of alleged
murders and abductions or enforced disappearances. Updates shall be transmitted on these
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1195.

1196.

1197.

1198.

cases as soon as they are available. The Philippine Government is continuously stepping
up on efforts to solve all these cases.

All branches of the Philippine Government are in fact involved in finding solutions to the
issue. Quite recently and in an unprecedented move, the Supreme Court hosted a multi-
sector summit on extrajudicial killings and enforced disappearances with representatives
from all sectors of society as participants. The Government attaches the Summary of
Recommendations of the National Consultative Summit on Extrajudicial Killings and
Enforced Disappearances: Searching for solutions (National Consultative Summit), which
took place on 16—17 July 2007 in Manilla. It further indicates that a significant part of the
agenda — as it relates to the High Court — was the proposal to address whatever
insufficiencies there may be in the present procedural rule on habeas corpus, with the end
in view of providing more protection and safeguards to the people’s constitutional rights.
The latest report is that the Supreme Court is ready to announce its rule for the compulsory
production of data, as a companion measure to the habeas corpus remedy, to ensure that
investigations will succeed. These moves are in addition to the High Court’s earlier
designation of special courts to hear and decide — with special priority and dispatch — cases
of extrajudicial killings.

Some other concerns are being addressed by the recently convened 14th Congress. There
are now pending bills or legislative proposals to amend the Witness Protection, Security
and Benefit Act and/or to provide stiffer penalties for extrajudicial killings — a proposed
bill entitled An Act Qualifying Salvaging or Extrajudicial Killing by Any Public Officer,
Person in Authority or Agent of a Person in Authority as a Heinous Crime, Imposing the
Death Penalty Therefore.

The Government also attaches the High Court’s decision in the case of Crispin Beltran so
as to clearly show that his arrest is unrelated, in any manner whatsoever, with his role as a
trade union leader. For the Committee’s information, Beltran is now beyond being a trade
union leader; he is a politician who acts more in the political arena rather than on the
labour front.

The Government assures the Committee that a healthy environment or atmosphere for
trade unionism presently pervades in the country. There is a relative industrial peace with
only three strikes declared since January 2007; for every 93 notices of strikes/lockouts
filed, only one materialized into an actual work stoppage. Work normalization rate is at
100 per cent since all these strike cases have been settled or resolved. The Government
acknowledges that the current labour relations situation is not as perfect or as ideal as it or
the Committee would want it to be, but it definitely is not as bad as the complainant KMU
wants to portray or impress on the Committee. The successes achieved so far with the
ILO’s help in promoting labour relations peace and decent work are gains the Government
is very proud of. It hopes these will not be negated by taking as established truths and
acting on unsubstantiated imputations and reports of government excesses, and by refusing
to acknowledge the current environment under which the Philippine Government operates.

The Committee’s conclusions

1199.

1200.

The Committee acknowledges the information provided by the Government.

The Committee recalls that the present case concerns the following allegations:
(i) summary killings of 39 trade union leaders, members, union organizers and supporters
and informal workers from 2001 to 2006, (ii) nine incidents of abduction and enforced
disappearances of trade union leaders, members, union organizers and supporters and
informal workers committed by elements of the military and police from January 2001 to
June 2006, (iii) harassment, intimidation and grave threats by the military and police
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forces against trade union leaders, members, union organizers and supporters and
informal workers, (iv) militarization of workplaces in strike-bound companies or where a
labour dispute exists and where existing unions or unions being organized are considered
progressive or militant, by means of establishing military detachments and/or deployment
of police and military elements under the pretext of counter-insurgency operations;
and (v) arrest and detention of and subsequent filing of criminal charges against trade
union leaders, members, union organizers and supporters and informal workers due to
their involvement and active participation in legitimate economic and political activities of
trade unions and informal workers’ associations.

1201. The Committee once again recalls that this is the third complaint filed before it with
regard to very serious allegations of murders, abductions, disappearances, attacks on
picket lines and illegal arrests in the Philippines [Case No. 1572, 292nd Report,
paras 297-312 and Case No. 1444, 279th Report, paras 544—562]. During the previous
examination of this case, the Committee deplored the gravity of the allegations and the fact
that more than a decade after the filing of the last complaint on similar allegations,
inadequate progress had been made by the Government with regard to putting an end to
killings, abductions, disappearances and other serious human rights violations which
could only reinforce a climate of violence and insecurity and have an extremely damaging
effect on the exercise of trade union rights [346th Report, para. 1437].

1202. The Committee notes the general observations made by the Government with regard to this
case, in particular as regards the distinction between legitimate trade union activities
entitled to lawful protection and the commission of crimes against the State, which the
State has the right to prevent. The Government emphasizes that an undeclared war is being
waged in the Philippines by various groups. The Communist Party of the Philippines —
National People’s Army (CPP-NPA) continues to attack military and police units all over
the country. CPP-NPA Chairperson Jose Ma. Sison was recently arrested in the
Netherlands for two counts of murder — killings which heretofore had been labelled as
“extrajudicial” killings imputed on the Government. It is under this environment that the
allegations of killings of trade unionists were made by the complainant KMU, the labour
group closely identified with the CPP-NPA. The Government adds that the current war
against communist insurgents is a six-decade rebellion by those who wish to seize power
from the Government,; the war has been waged on many fronts and labour is the most
prominent of them, because the communist movement is rooted in the labour movement.
Thus, the Government has been faced with the dilemma of handling people wearing two
hats, one of them illegitimate utilized purely for revolutionary ends. The Government
indicates that, to state its position clearly, the Philippine police and the military pursue
only trade unionists committing rebellion and not trade unionists exercising trade union
rights. Where a trade unionist crosses the dividing line between rebellion and legitimate
trade union activity, then there should be no question about the legitimacy of the police or
military action, provided the action was done in accordance with the Constitution and the
laws.

1203. The Committee wishes to emphasize that the right to life is a fundamental prerequisite for
the exercise of the rights contained in Convention No. 87 [Digest of Decisions and
Principles of the Freedom of Association Committee, para. 42] ratified by the
Philippines. A climate of violence, such as that surrounding the murder or disappearance
of trade union leaders, or one in which the premises and property of workers and
employers are attacked, constitutes a serious obstacle to the exercise of trade union rights;
such acts require severe measures to be taken by the authoritie. [Digest, op. cit., para. 46].
The Committee has on numerous occasions emphasized that the killing, disappearance or
serious injury of trade union leaders and trade unionists requires the institution of
independent judicial inquiries in order to shed full light, at the earliest date, on the facts
and the circumstances in which such actions occurred and in this way, to the extent
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1204.

1205.

possible, determine where responsibilities lie, punish the guilty parties and prevent the
repetition of similar events [Digest, op. cit., para. 48]. It has also underlined that facts
imputable to individuals bring into play the State’s responsibility owing to the State’s
obligation to prevent violations of human rights. Consequently, governments should
endeavour to meet their obligations regarding the respect of individual rights and
freedoms, as well as their obligation to guarantee the right to life of trade unionists
[Digest, op. cit., para. 47].

The Committee emphasizes that persons engaged in trade union activities, or holding trade
union office, cannot claim immunity in respect of the criminal law. It recalls that
governments have a duty to defend a social climate where respect for the law reigns as the
only way of guaranteeing respect for and protection of individuals and that all appropriate
measures should be taken to guarantee that, irrespective of trade union affiliation, trade
union rights can be exercised in normal conditions with respect for basic human rights and
in a climate free of violence, pressure, fear and threats of any kind [Digest, op. cit., paras
34 and 35]. While duly taking into account the Government’s affirmation that ‘“the
Philippine police and the military pursue only trade unionists committing rebellion and not
trade unionists exercising trade union rights”, the Committee recalls the findings of the
Independent Commission to Address Media and Activist Killings (Melo Commission) of
22 January 2007, to the effect that “there is certainly evidence pointing the finger of
suspicion at some elements and personalities in the armed forces” as well as its
recommendation for a “strong political condemnation of the killings by the Government
and the President in particular”. The Committee also takes note of the report of the UN
Special Rapporteur on extrajudicial, summary or arbitrary executions of 16 April 2008,
according to which: “[tlhe military is in a state of denial concerning the numerous
extrajudicial executions in which its soldiers are implicated” [doc. A/HRC/8/3/Add 2, page
2 and para. 28] as well as the recommendation of the UN Special Rapporteur that “[a]s
Commander-in-Chief of the armed forces, the President must take concrete steps to put an
end to those aspects of counterinsurgency operations which have led to the targeting and
execution of many individuals working with civil society organizations” [doc.
A/HRC/8/3/Add.2, para. 67].

The Committee recalls that the Committee of Experts on the Application of Conventions
and Recommendations has emphasized that the freedom of association Conventions do not
contain any provision permitting derogation from the obligations arising under the
Convention, or any suspension of their application, based on a plea that an emergency
exists [Digest, op. cit., para. 193]. All appropriate measures should therefore be taken to
guarantee that, irrespective of trade union affiliation, trade union rights can be exercised
in normal conditions with respect for basic human rights and in a climate free of violence,
pressure, fear and threats of any kind [Digest, op. cit., para. 35]. Workers should have the
right, without distinction whatsoever, in particular without discrimination on the basis of
political opinion, to join the organization of their own choosing. They should have the
right to establish the organizations that they consider necessary in a climate of complete
security irrespective of whether or not they support the social and economic model of the
Government, including the political model of the country [Digest, op. cit., paras 212 and
213].

Extrajudicial killings

1206.

The Committee recalls that during the previous examination of this case, it requested the
Government to keep it informed of the progress of the investigation to be carried out by the
special joint fact-finding body. The Committee had also expressed reservations with
regard to the fact that the parties responsible for the establishment of this body included
the Department of National Defence, while the Melo Commission had called for an
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investigation conducted by a body or agency independent from the armed forces
[paras 1436—1438].

1207. The Committee notes that there is no information in the Government’s report on the
establishment or activities of the joint fact-finding body. From the information available in
the annex to the Government'’s reply, the Committee notes that the Task Force USIG of the
Philippine National Police (PNP) was apparently set up by order of the Interior and Local
Government Secretary on 13 May 2006 in order to “investigate incidents of slain militant
members and media personalities”. By mid-July 2007 it had before it 116 cases of “slain
militant members”. These 116 cases had been selected, inter alia, from the 836 victims
reported by Karapatan, an organization allied to the KMU activist community. These
allegations of 836 victims were found to be “bloated and misleading”; 529 cases reported
by Karapatan had been “excluded” from investigation by USIG as the killings were due to
motives irrelevant to the militants’ activities (inter alia, eight were linked to a “Labor
Dispute” and ten concerned an “agrarian related/land dispute”; moreover, five alleged
victims — not concerned by the present complaint — were actually alive despite allegations
to the contrary).

1208. Thus, of the 116 cases of “slain militant members” pending before USIG by mid-July
2007, 61 were under investigation: five of them were believed to have been perpetrated by
the CPP/NPA and seven were allegedly linked to the military or military assets.
Furthermore, 55 other cases (47 per cent of all 116 cases) had been “filed”: 24 had been
perpetrated by the CPP/NPA (22 suspects at large, one arrested and one killed); six cases
involved military elements as suspects (one surrendered, one arrested and one “settled”).

1209. With regard to steps taken to investigate the 39 murders retained in this complaint, the
Committee notes that according to the Government, ten cases have been attributed to the
police, army or local officials and criminal proceedings are pending. Specifically, a
policeman has been charged with the murder of Angelito Mabansag, two army privates
have been charged with the murder of Ricardo Ramos, President of Central Azucarera de
Tarlac Labor Union (CATLU; one of the unions in the Hacienda Luisita incident); and a
Barangay Captain as well as two Barangay tanods have been accused with the murder of
Dante Teotino. Furthermore, nine police officers have been recommended to be charged
by the NBI for multiple homicide in connection with the deaths of seven workers during the
Hacienda Luisita incident (see below). Finally, a criminal case was brought (not clear
whether by the authorities or the victim’s family) against police and army officers for the
murder of Samuel Bandilla and the injury of Engr. Bernardo Devaras but was dismissed
by the Prosecutor for insufficiency of evidence; the dismissal was later confirmed by the
Department of Justice.

1210. The Committee also notes that in seven cases, the suspects identified were not related to
the army or the police (Rommel Arcilla, Melita Carvajal, Mario Fernandez, Abelardo
Ladera, Jimmy Legaspi, Rolando Mariano y Thalla, Ramon Namuro, Victoria Samonte
and Albert Teredano). Criminal proceedings are pending in four of these cases against
those accused of the murder of Rommel Arcilla, Jimmy Legaspi, Rolando Mariano y Thalla
and Ramon Namuro. Those suspected of the murder of Mario Fernandez and Albert
Teredano were killed in shoot-outs linked to crime syndicates. Furthermore, proceedings
for determination of the propriety of filing a criminal case in court against the suspected
killer of Abelardo Ladera is pending before the Olffice of the Prosecutor.

1211. The Committee also notes that in six cases, the relatives of the victims or eye witnesses
refused to testify or declared that they did not wish to pursue the matter; thus, the
investigation has not advanced (Ronnie Almoete, Edwin Bargamento, Manuel Batolina,
Dionesio Halim, Felipe Lapa and Federico de Leon).
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1212.

1213.

1214.

1215.

1216.

In ten cases, the Government is confined to noting that the investigation is still under way
(Jessie Alcantara, Nilo Bayas, Ryan Cabrigas, Florante Collantes y Ballon, Engr.
Dalmacio Cepeda, Noel Daray, Samuel Dote, Diosdado Fortuna, Benedicto Gabon, Erol
Sending y Chavez). With regard to Diosdado Fortuna, President of the Union at Nestlé,
Cabuayo, the Committee notes from the table prepared by the Presidential Human Rights
Committee (annexed by the Government to its reply), that the case of Diosdado Fortuna
has been archived. The Committee notes that according to the Government, there is no
indication as to the perpetrators despite the fact that the police has formed an ad hoc
investigation unit, the issue is followed up by the Presidential Human Rights Committee
and the Commission on Human Rights has launched its own investigation.

The Committee finally notes that no information has been provided on Ronald Andrada,
Nemita Labordio, Antonio Pantonial and Albert Terredario.

While noting with interest the progress made by USIG in investigating incidents of alleged
extrajudicial killings, the Committee cannot but regret that the information brought to its
attention does not refer to any conviction pronounced so far for these acts of extreme
gravity, despite the fact that the incidents date as far back as 2001. Moreover, the
Committee notes that suspects have been identified in 17 out of 39 individual cases
brought to its attention and that in only seven cases have proceedings been instituted
before the courts. In addition to this, only in 42 out of 116 cases before USIG, have the
suspects been apparently identified and again, no conviction seems to have been
pronounced so far by the competent courts. The Committee once again recalls that justice
delayed is justice denied [Digest, op. cit., para. 105]. The absence of judgements against
the guilty parties creates, in practice, a situation of impunity, which reinforces the climate
of violence and insecurity, and which is extremely damaging to the exercise of trade union
rights [Digest, op. cit., para. 52]. The Committee notes that the USIG itself acknowledges
the difficulties which prevent the successful conclusion of the investigations, in particular,
the weakness of the Witness Protection Program, the lack of police training and limited
investigation facilities and resources. The Committee will return to these issues below.

The Committee once again recalls that the killing, disappearance or serious injury of trade
union leaders and trade unionists requires the institution of independent judicial inquiries
in order to shed full light, at the earliest date, on the facts and the circumstances in which
such actions occurred and in this way, to the extent possible, determine where
responsibilities lie, punish the guilty parties and prevent the repetition of similar events
[Digest, op. cit., para. 48]. It urges the Government to take all necessary measures so as to
ensure that the investigation and judicial examination of all acts of extrajudicial killings
advance successfully and without delay. In particular, the Committee requests the
Government to send further information on the steps taken to fully investigate the 39
extrajudicial killings alleged by the complainant, so that all responsible parties may be
identified and punished before the competent courts as soon as possible and a climate of
impunity be avoided. The Committee hopes that the recommendations made by the UN
Special Rapporteur will be taken into account in this framework, and requests to be kept
informed of developments.

The Committee also urges the Government to provide without delay additional information
and clarifications on: further progress made by USIG in investigating complaints of
killings and identifying the suspects; the methods of work of USIG and in particular, the
definition of cases of “slain militant members” which are considered by USIG as falling
within its competence; what is meant by ‘‘filed” and “settled” cases, the process followed
once the investigation is concluded with a view to bringing the accused to justice; the
activities of other bodies currently in charge of investigating killings; the rate of successful
prosecutions and the sentences pronounced.
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Abductions and enforced disappearances

1217.

1218.

1219.

1220.

With regard to the Committee’s request for an independent judicial inquiry and
proceedings before the competent courts with a view to shedding full light onto the
allegations of abductions and disappearances of trade union leaders and members listed
by the complainant, the Committee notes with regret that apart from scant information on
three incidents, the Government’s reply makes no reference to any steps aimed at an
independent judicial inquiry and proceedings before the competent courts.

The Committee notes that the Government provides the following information on three of
the nine incidents brought to its attention: (i) on Rogelio Concepcion, who was allegedly
abducted by elements of the 24th Infantry Division on 6 March 2006, the Government
indicates that the case is being monitored by the Presidential Human Rights Committee;
(ii) on the alleged assault, torture and abduction of Virgilio and Teresita Calilap, Bernabe
Mendiola and Oscar Leuterio on 17 April 2006, the Government indicates that they were
probably abducted by communist terrorists and not the army and that the DOLE Regional
Office No. Il reported that they have returned home although the police has no record of
their return as they never bothered to check in with the police authorities, (iii) with regard
to Emerito Gonzales Lipio and William Aguilar who were allegedly abducted on 3 July
2006, the Government indicates that they were not abducted but arrested along with five
other individuals. Four of the seven arrested individuals had been caught carrying illegal
explosives. Aguilar and Lipio were later released. Noting that, apparently, no charges
were brought against Aguilar and Lipio, the Committee recalls that the arrest of trade
unionists against whom no charge is brought involves restrictions on freedom of
association, and governments should adopt measures for issuing appropriate instructions
to prevent the danger involved for trade union activities by such arrests [Digest, op. cit.,
para. 70].

The Committee also notes that no information is provided in the Government’s replies with
regard to the following alleged incidents: Rafael Tarroza (abducted on 8 January 2006;
allegedly interrogated and threatened by the military and returned to his family after six
hours, having told the military that he would cooperate); Armando Leabres (abducted on
10 January 2006, found dead), Francis Noel Desacula (abducted on 29 September 2000,
missing); Robin Solano and Ricardo Valmocina (abducted on 1 February 2006, missing);
Ronald Intal (abducted on 3 April 20006, missing); Leopoldo Ancheta (abducted on 24 June
2006, missing).

The Committee recalls that during the previous examination of this case it expressed
concern at the fact that the mandate of the Melo Commission is limited to extrajudicial
killings, so that allegations of abductions and disappearances remain unexplored despite
their extreme gravity [346th Report, para. 1442]. The Committee emphasizes that the
killing, disappearance or serious injury of trade union leaders and trade unionists requires
the institution of independent judicial inquiries in order to shed full light, at the earliest
date, on the facts and the circumstances in which such actions occurred and in this way, to
the extent possible, determine where responsibilities lie, punish the guilty parties and
prevent the repetition of similar events [Digest, op. cit., para. 48]. The Committee also
emphasizes once again that the absence of judgements against the guilty parties creates in
practice a situation of impunity which reinforces the climate of violence and insecurity,
and which is extremely damaging to the exercise of trade union rights [Digest, op. cit.,
para. 52]. The Committee therefore once again urges the Government to institute an
independent inquiry and proceedings before the competent courts as soon as possible with
regard to the allegations of abductions and enforced disappearances of trade union
leaders and members with a view to shedding full light onto the relevant facts and
circumstances, and to determine where responsibilities lie, punish the guilty parties and
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prevent the repetition of similar events. The Committee requests to be kept informed in this
respect.

Other recommendations of the Melo Commission

1221.

1222.

1223.

1224.

The Committee recalls that during the previous examination of this case it had requested
the Government to take all measures to ensure the implementation of the recommendations
of the Melo Commission concerning: (i) the reinforcement of the Witness Protection
Program; (ii) legislation to require police and military forces and other government
officials to maintain strict chain-of-command responsibility with respect to extrajudicial
killings and other offences committed by personnel under their command, control or
authority, and (iii) orientation and training of the armed forces.

On the issue of the reinforcement of the Witness Protection Program, the Committee
recalls from above that according to the Government, in six of the individual cases of
killings raised in this complaint, the relatives of the victims or eye witnesses refused to
testify or declared that they did not wish to pursue the matter. The Committee also notes
from the information in the annex of the Government’s reply, that the USIG identifies as a
major “‘gap” which prevents investigations from advancing the “[r]eluctance of the family
of the victim and witnesses to cooperate in the conduct of investigation for fear of
reprisal” and the “[l]imited coverage, facilities and resources in the implementation of the
government Witness Protection Program (WPP)”. It further observes the following
statement by the UN Special Rapporteur also referred to in the information provided by
the USIG: “witnesses are uniquely vulnerable when the forces accused of killings are all
too often those, or are linked to those, who are charged with ensuring their security. The
present message is that if you want to preserve your life expectancy, don’t act as a witness
in a criminal prosecution for the killing” [document A/HRC/8/3/Add.2, para. 52]. It also
takes note of the specific recommendations made by the UN Special Rapporteur so that
“[t]he witness protection program [is] reformed and fully implemented” [document
A/HRC/8/3/Add.2 para, 71].

In this regard, the Committee also notes the Summary of Recommendations of the National
Consultative Summit on Extrajudicial Killings and Enforced Disappearances: Searching
for solutions (National Consultative Summit), which took place on 16—17 July 2007 in
Manila. The Committee notes that the Summit, which had been convened by the Supreme
Court, recommended among other things, to review the Witness Protection Program so as
to “re-focus on its primary objective of providing security and protection to its witnesses”.
It is also recommended that “non-governmental organizations (NGOs) be allowed to
institute and implement their own witness protection programs” and that the government
be allowed “to share the burden with the NGOs and solve the problem of witnesses who
are reluctant to avail of the government program because the suspected perpetrators
themselves are from the government”.

The Committee notes that according to the Government, bills or legislative proposals are
now pending to amend the Witness Protection, Security and Benefit Act. Noting once again
that the Government is under a responsibility to take all necessary measures to have the
guilty parties identified and punished — in particular by ensuring that witnesses, who are
crucial for the successful identification and prosecution of suspects, are effectively
protected — and to successfully prevent the recurrence of human rights violations, the
Committee requests the Government to keep it informed of steps taken to amend the
Witness Protection, Security and Benefit Act and in general, to strengthen the Witness
Protection Program. The Committee hopes that the recommendations made by all parties,
including the Melo Commission, the National Consultative Summit and the UN Special
Rapporteur, will be taken into account in this process.
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1225. On the issues of maintaining strict chain-of-command responsibility with respect to
extrajudicial killings and other offences and ensuring the orientation and training of the
armed forces, the Committee regrets that the Government’s reply does not contain any
substantial information in this regard. The Committee observes that the UN Special
Rapporteur recommended that “[t]he necessary measures should be taken to ensure that
the principle of command responsibility, as it is understood in international law, is a basis
for criminal liability within the domestic legal order” [doc. A/HRC/8/3/4dd.2, para. 67].
The Committee also notes that the National Consultative Summit emphasized the need to
“devise ways of implementing the doctrine of command responsibility ... for the
commission of humanitarian abuses”; it also went beyond the question of the orientation
and training of the armed forces by calling for “an information campaign for ordinary
citizens so as to promote moral and ethical values that place a premium on tolerance and
respect for the rule of law, consistent with the demands of a pluralistic society”.

1226. The Committee considers that in light of the findings of the Melo Commission (see above)
and the UN Special Rapporteur it is of the utmost importance to take immediate measures
so as to raise full awareness within the army ranks of the principles according to which
workers should have the right to establish the organizations that they consider necessary
in a climate of complete security irrespective of whether or not they support the social and
economic model of the Government, including the political model of the country; a climate
of violence, coercion and threats of any type aimed at trade union leaders and their
families does not encourage the free exercise and full enjoyment of the rights and freedoms
set out in Conventions Nos 87 and 98. All States have the undeniable duty to promote and
defend a social climate where respect of the law reigns as the only way of guaranteeing
respect for and protection of life [Digest, op. cit., paras 213 and 58].

1227. The Committee therefore once again requests the Government to take all measures with a
view to ensuring full implementation of the recommendations of the Melo Commission on
the adoption of legislation to require police and military forces and other government
officials to maintain strict chain-of-command responsibility with respect to extrajudicial
killings and other offences committed by personnel under their command, control or
authority. The Commiittee requests to be kept informed of developments in this respect. The
Committee also requests the Government to take all necessary measures without delay to
ensure that the armed forces receive adequate instructions, orientation and training
conducive to promoting a social climate where respect of the law reigns as the only way of
guaranteeing respect for and protection of the right to life. The Committee hopes that the
recommendations made by all parties, including the Melo Commission, the National
Consultative Summit and the UN Special Rapporteur, will be taken into account in this
regard and requests to be kept informed of developments.

1228. The Committee notes that in addition to the issue of training and orientation of the armed
forces, the materials provided from the USIG have emphasized the need for police training
with a view to conducting more effective investigations. In addition to this, the USIG refers
to “[l]imited investigation facilities and resources (forensic mobility and communication
equipment) which hamper the investigation process”. The lack of sufficient forensic
facilities and an over-reliance on intimidated witnesses who do not come forward in the
end was further signalled by the UN Special Rapporteur [doc. A/HRC/8/3/Add.2, para. 55]
and referred to by the USIG.

1229. The Committee also notes the recommendations of the National Consultative Summit
according to which, the PNP should “conduct trainings on preliminary investigation
procedures which would address concerns regarding the dismissal of cases as a result of
improper procedures adopted by police authorities;” and “there should be greater
cooperation between the police investigators and the prosecutors in order to expedite the
prosecution of cases”.
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1230. The Committee requests the Government to take all necessary measures to ensure that the
police receive the training and facilities necessary to ensure that extrajudicial killings can
be effectively and swiftly investigated and elucidated and that the responsible parties are
identified, brought to justice and punished. The Committee requests to be kept informed of
developments in this respect.

1231. The Committee finally notes the other recommendations of the National Consultative
Summit addressed to the courts, the executive and the legislature. In particular, the
Committee recalls among a wide range of recommendations, the need “to study carefully
the possibility of creating a new crime where the victim or the offended party is a
Jjournalist, judge, media, militant who is killed or kidnapped in the course of the
performance of his duties or the conduct of his profession. Extrajudicial killings and
kidnappings are at present not penalized in the Revised Penal Code (RPC), or in any law
for that matter” . Moreover, it notes “that the Supreme Court [should] adopt a rule
allowing persons threatened with extrajudicial killings to apply for a protection order
directing the NBI or Police to provide them security”; and that ‘“‘judges should be given
security personnel to ensure their safety”. Furthermore, it was suggested that the courts
address the gaps in chain-of-command responsibility by creating a disputable presumption
of knowledge by the superior of the acts of the subordinate and eliminating the
presumption of regularity in the performance of official duties in the prosecution of cases
involving extrajudicial killings and forced disappearances; according to the text, “the
proposal is an attempt to shift the burden of proof on the Government in order to
strengthen the prosecution of such cases especially in instances when government refuses
to furnish the concerned parties with vital documents”. The Committee notes from the
Government’s reply that the Supreme Court is ready to announce its rule for the
compulsory production of data, as a companion measure to the habeas corpus remedy, to
ensure that investigations will succeed. Finally, it notes that the National Consultative
Summit proposed the creation of “[a]n independent and impartial body [which] should
exercise oversight functions to ensure investigations are conducted by the police and other
investigative agencies in accordance with international standards”.

1232. The Committee notes with interest that the initiatives taken and proposals made at the
national level can be conducive to innovative and effective ways of combating the problem
of extrajudicial killings, abductions and enforced disappearances. The Committee requests
the Government to keep it informed of the further measures taken with a view to
maintaining an ongoing, open and constructive dialogue on the basis of the
recommendations of the National Consultative Summit and the Melo Commission, with the
participation of all interested parties, so as to identify and implement further ways of
combating the problem of extrajudicial killings, abductions and enforced disappearances.

Hacienda Luisita incident

1233. With regard to its request for an independent investigation carried out into the Hacienda
Luisita incident which claimed the lives of at least seven trade union leaders and members
(Jhaivie Basilio, Adriano Caballero, Jun David, Jesus Laza, Jaime Pastidio, Juancho
Sanchez, and Jessie Valdez) and led to the injury of 70 others, and instructions to be given
to the law enforcement authorities so as to eliminate the danger entailed by the use of
excessive violence when controlling demonstrations, the Committee notes from the
Government’s reply, that of the 36 PNP personnel involved in the dispersal operation nine
have been recommended to be charged by the NBI for multiple homicide because they
were found positive for powder burns following a paraffin test. The Committee further
notes that the Presidential Human Rights Committee, a cabinet-level committee under the
Office of the President, is presently monitoring the progress of the case and inquiring into
the specific case of Jessie Valdez who allegedly died of blood loss (shot in the thigh)
because the military, instead of bringing him to the hospital, brought him to a military
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camp. The Committee also recalls from above, that a process is pending against two army
privates with regard to the death of Ricardo Ramos, President of Central Azucarera de
Tarlac Labor Union (CATLU), one of the unions in the Hacienda Luisita incident.

1234. While noting that nine police officers have been identified as suspects in connection with
the Hacienda Luisita incident and recommended to be charged for multiple homicide, the
Committee observes that it has no information as to the institution of judicial proceedings
for this incident which dates back to 2004. It also notes with regret that the Government
provides no information as to measures taken to implement the Committee’s previous
recommendation for instructions to the law enforcement authorities so as to eliminate the
danger entailed by the use of excessive violence when controlling demonstrations.

1235. While taking due note of the Government’s indication that “the ranks of the rallyists had
been infiltrated” and that “of the seven casualties one is listed in the Order of Battle of the
Tarlac PNP as a member of the CPP/NPA; three of them were found positive for
gunpowder burns based on conducted paraffin tests by the PNP Crime Laboratory”, the
Committee also wishes to recall from the previous examination of this case that the House
of Representatives Committees on Human Rights and Labor and Employment have stated
that “[t]here was undoubtedly, excessive use of force against the workers” and concluded
that:

[a]fter careful deliberation and review of the testimonies of the witnesses and all the
parties invited by the Committees and examination of all documents submitted in the course of
the congressional inquiry, the Committees have arrived at the conclusion that human rights
violations were committed against the striking workers of Hacienda Luisita by the elements of
the Philippine National Police and the Armed Forces of the Philippines, including the officers
and the staff of the Department of Labor and Employment. Hence, it is imperative that the
officers concerned be held responsible directly or by reason of command responsibility for the
said acts after proper investigation has been concluded [346th Report, para. 1448].

1236. The Committee once again recalls that the authorities should resort to the use of force only
in situations where law and order is seriously threatened. The intervention of the forces of
order should be in due proportion to the danger to law and order that the authorities are
attempting to control and governments should take measures to ensure that the competent
authorities receive adequate instructions so as to eliminate the danger entailed by the use
of excessive violence when controlling demonstrations which might result in a disturbance
of the peace. In cases in which the dispersal of public meetings by the police has involved
loss of life or serious injury, the Committee has attached special importance to the
circumstances being fully investigated immediately through an independent inquiry and to
a regular legal procedure being followed to determine the justification for the action taken
by the police and to determine responsibilities [Digest, op. cit., paras 140 and 49]. The
Committee therefore once again requests the Government to take all necessary measures
so that the judicial proceedings on this case advance without further delay with a view to
identifying and punishing those responsible. Furthermore, it once again urges the
Government to give adequate instructions to the law enforcement authorities so as to
eliminate the danger entailed by the use of excessive violence when controlling
demonstrations. The Committee requests to be kept informed in this respect.

Arrest of Crispin Beltran and five
NFSW members

1237. With regard to the arrest and imprisonment of Crispin Beltran, long-time KMU leader, as
well as five members of the NFSW, the Committee takes note of the decision of the
Supreme Court provided by the Government. It notes that the Supreme Court voided the
charges against Crispin Beltran and the five members of the NFSW by ruling that “The
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Inquest Proceedings against Beltran for Rebellion is Void” and that “There is No
Probable Cause to Indict Beltran for Rebellion”. On the other accused, the Court found
that “The Preliminary Investigation was Tainted With Irregularities”. The Court also
stated that it “'find[s] merit in petitioners’ doubt on respondent prosecutors’ impartiality”.
The Committee understands that the accused were thereafter released. The Committee also
notes from publicly available information that Crispin Beltran died of an accident on
20 May 2008.

Requests to which the Government
has not responded

1238.

1239.

The Committee notes with regret that the Government does not provide any specific
answer to its previous requests with regard to allegations concerning: harassment,
intimidation and grave threats by the military and police forces against trade union
leaders, members, organizers and union supporters and informal workers, militarization
of workplaces in strike-bound companies or where a labour dispute exists and where
existing unions or unions being organized are considered progressive or militant, by
means of establishing military detachments and/or deployment of police and military
elements under the pretext of counter-insurgency operations, and arrest and detention of
and subsequent filing of criminal charges against trade union leaders, members,
organizers and union supporters and informal workers due to their involvement and active
participation in legitimate economic and political activities of trade unions and informal
workers’ associations.

In these circumstances, the Committee reiterates its previous requests concerning: (i) the
adoption of measures, including the issuance of appropriate instructions, to bring to an
end prolonged military presence inside workplaces which is liable to have an intimidating
effect on the workers wishing to engage in legitimate trade union activities and to create
an atmosphere of mistrust which is hardly conducive to harmonious industrial relations;
(ii) the issuance of instructions to ensure that any emergency measures aimed at national
security do not prevent in any way the exercise of legitimate trade union rights and
activities, including strikes, by all trade unions irrespective of their philosophical or
political orientation, in a climate of complete security; (iii) the issuance of instructions to
ensure the strict observance of due process guarantees in the context of any surveillance
and interrogation operations by the army and police in a way that guarantees that the
legitimate rights of workers’ organizations can be exercised in a climate that is free from
violence, pressure or threats of any kind against the leaders and members of these
organizations; (iv) the communication of the Government’s observations in respect of the
allegations of harassment and intimidation of trade union leaders and members affiliated
to the KMU. The Committee urges the Government to reply to these requests without
further delay.

The Committee’s recommendations

1240. In the light of its foregoing interim conclusions, and having regard to the

obligation that activities by governments and trade unions be legitimate activities,
the Committee invites the Governing Body to approve the following
recommendations:

(a) The Committee requests the Government to take all necessary measures so
as to ensure that the investigation and judicial examination of all acts of
extrajudicial killings advance successfully and without delay. In particular,
the Committee requests the Government to send further information on the
steps taken to fully investigate the 39 extrajudicial killings alleged by the
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complainant, so that all responsible parties may be identified and punished
before the competent courts as soon as possible and a climate of impunity be
avoided. The Committee hopes that the recommendations made by the UN
Special Rapporteur on extrajudicial, summary or arbitrary executions will
be taken into account in this framework and requests to be kept informed of
developments.

(b) The Committee also requests the Government to provide additional
information and clarifications on: further progress made by the Task Force
USIG of the Philippine National Police in investigating complaints of
killings and identifying the suspects; the methods of work of USIG and in
particular, the definition of cases of “slain militant members” which are
considered by USIG as falling within its competence; what is meant by
“filed” and “settled” cases; the process followed once the investigation is
concluded with a view to bringing the accused to justice; the activities of
other bodies currently in charge of investigating killings; the rate of
successful prosecutions and the sentences pronounced.

(c) The Committee once again urges the Government to institute an
independent inquiry and proceedings before the competent courts as soon as
possible with regard to the allegations of abductions and enforced
disappearances of trade union leaders and members with a view to shedding
full light onto the relevant facts and circumstances, and to determine where
responsibilities lie, punish the guilty parties and prevent the repetition of
similar events. The Committee requests to be kept informed in this respect.

(d) Noting once again that the Government is under a responsibility to take all
necessary measures to have the guilty parties identified and punished — in
particular by ensuring that witnesses, who are crucial for the successful
identification and prosecution of suspects, are effectively protected — and to
successfully prevent the recurrence of human rights violations, the
Committee requests the Government to keep it informed of steps taken to
amend the Witness Protection, Security and Benefit Act and in general, to
strengthen the Witness Protection Program. The Committee hopes that the
extensive recommendations made by all parties, including the Melo
Commission, the National Consultative Summit on Extrajudicial Killings
and Enforced Disappearances and the UN Special Rapporteur on
extrajudicial, summary or arbitrary executions, will be taken into account in
this process.

(e) The Committee once again requests the Government to take all measures
with a view to ensuring full implementation of the recommendations of the
Melo Commission on the adoption of legislation to require police and
military forces and other government officials to maintain strict chain-of-
command responsibility with respect to extrajudicial killings and other
offences committed by personnel under their command, control or authority.
The Committee requests to be kept informed of developments in this respect.

() The Committee requests the Government to take all necessary measures
without delay to ensure that the armed forces receive adequate instructions,
orientation and training conducive to promoting a social climate where
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(2

(h)

(i)

0

respect of the law reigns as the only way of guaranteeing respect for and
protection of the right to lifee The Committee hopes that the
recommendations made by all parties, including the Melo Commission, the
National Consultative Summit on Extrajudicial Killings and Enforced
Disappearances and the UN Special Rapporteur on extrajudicial, summary
or arbitrary executions, will be taken into account in this regard and
requests to be kept informed of developments.

The Committee requests the Government to take all necessary measures to
ensure that the police receive the training and facilities necessary to ensure
that extrajudicial killings can be effectively and swiftly investigated and
elucidated and that the responsible parties are identified, brought to justice
and punished. The Committee requests to be kept informed of developments
in this respect.

Noting with interest the initiatives taken and proposals made at the national
level to combat the problem of extrajudicial killings, abductions and
enforced disappearances, the Committee requests the Government to keep it
informed of the further measures taken with a view to maintaining an
ongoing, open and constructive dialogue on the basis of the
recommendations of the National Consultative Summit on Extrajudicial
Killings and Enforced Disappearances and the Melo Commission, with the
participation of all interested parties, so as to identify and implement further
ways of combating the problem of extrajudicial killings, abductions and
enforced disappearances.

With regard to the Hacienda Luisita incident, which claimed the lives of at
least seven trade union leaders and members and led to the injury of 70
others, the Committee once again requests the Government to take all
necessary measures so that the judicial proceedings on this case advance
without further delay with a view to identifying and punishing those
responsible. Furthermore, it once again urges the Government to give
adequate instructions to the law enforcement authorities so as to eliminate
the danger entailed by the use of excessive violence when controlling
demonstrations. The Committee requests to be kept informed in this respect.

The Committee reiterates its previous requests concerning:

(i) the adoption of measures, including the issuance of appropriate
instructions, to bring to an end prolonged military presence inside
workplaces which is liable to have an intimidating effect on the workers
wishing to engage in legitimate trade union activities and to create an
atmosphere of mistrust which is hardly conducive to harmonious
industrial relations;

(ii) the issuance of instructions to ensure that any emergency measures
aimed at national security do not prevent in any way the exercise of
legitimate trade union rights and activities, including strikes, by all
trade unions irrespective of their philosophical or political orientation,
in a climate of complete security;
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(iii) the issuance of instructions to ensure the strict observance of due
process guarantees in the context of any surveillance and interrogation
operations by the army and police in a way that guarantees that the
legitimate rights of workers’ organizations can be exercised in a climate
that is free from violence, pressure or threats of any kind against the

leaders and members of these organizations;

(iv) the communication of the Government’s observations in respect of the
allegations of harassment and intimidation of trade union leaders and

members affiliated to the KMU.

The Committee urges the Government to reply to these requests without

further delay.

(k) The Committee calls the Governing Body’s attention to this serious and

urgent case.

CASES NOS 2611 AND 2632

REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaint against the Government of Romania
presented by

— the National Education Federation (FEN) and
— the union LEGIS-CCR

Allegations: The National Education Federation
(FEN) alleges that the Government has drawn
up draft legislation restricting the range of
issues that can be dealt with through collective
bargaining and the level of bargaining. The
union LEGIS-CCR alleges that the Court of
Audit refused to sign a collective agreement that
had been negotiated

1241. The complaints are contained in communications from the union LEGIS-CCR dated
13 October and 30 November 2007, and from the National Education Federation (FEN)

dated 15 February and 18 March 2008.

1242. The Government supplied its observations in communications dated 13 December 2007

and 16 January, 8 April and 9 May 2008.

1243. Romania has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention,

1949 (No. 98), and the Collective Bargaining Convention, 1981 (No. 154).
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A.

The complainants’ allegations

Allegations by the FEN

1244.

1245.

1246.

1247.

1248.

1249.

In communications dated 15 February and 18 March 2007, the FEN states that it is a
representative organization within the education sector. The complainant also indicates that
it is a partner in continuous social dialogue with the Ministry of Education, Research and
Youth, and with the Government, specifically, the Ministry of Labour, the Family and
Equal Opportunities.

According to the complainant, the Government applies a policy of unwavering refusal to
engage in social dialogue, and refuses to meet its obligations to hold meaningful
consultations with the trade unions. The principles of collective rights and continuous
social dialogue are violated all the time, and the role of the trade unions has been
weakened at all levels, especially by the central and regional authorities. More often than
not, trade unions are heard only after they have lodged protests or initiated legal action.
This attitude is, according to the complainant, absurd and likely to be prejudicial to
employees and to trade unions.

In the view of the FEN, the most serious fault lies in the Government’s intention to amend
section 12(1) and (2) of Act No. 130/1996 concerning collective labour agreements.
According to section 12 in its current wording:

(1) Collective labour agreements can also be concluded by employees of public institutions.
Such contracts do not allow negotiation of clauses concerning conditions for granting
entitlements or the basic levels thereof as established by law.

(2) Collective labour agreements for employees in budget sector institutions can be
concluded at the level of the enterprise, senior management, or local public services, ...
or at the local department level.

It is claimed that the Government, under the pretext that the wording of the Act is not clear
and allows excessive scope for interpretation, has proposed a modification of the text as
follows: “Collective labour agreements can also be concluded by employees of institutions
and public authorities. Such contracts do not allow negotiation of clauses concerning
conditions for granting entitlements or the basic levels thereof as established by law in
respect of: basic salary, pay increases, allowances, bonuses, and other staff entitlements.”

According to the complainant, the Government’s intention to clarify the wording of the
law in question is in fact a disguised attempt to silence the trade unions by legalistic
means. This would reduce trade unions’ rights as regards wage negotiations for employees
of budget sector institutions. Given that national and international law promotes collective
bargaining, the proposed amendment to Act No. 130/1996 would, if it came into force, be a
de facto denial of that right and of the role and prerogatives of the trade unions.

The complainant adds that the proposed amendment to Act No. 130/1996 would be
contrary to the Constitution of Romania, which in article 45, paragraph 1, guarantees the
fundamental right to collective bargaining. In addition, it would contravene articles 1(5)
and 11(1) of the Constitution, as well as the following provisions: section 34(1) of the
Decree concerning physical and legal persons (No. 31/30 of 1954); sections 5, 217-221
and 236 of the Labour Code; sections 1, 27 and 28 of Act No. 54/2004 and section 3 of
Act. No. 130/1996.
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Allegations made by the LEGIS-CCR

1250.

1251.

1252.

1253.

1254.

1255.

1256.

1257.

In its communications of 13 October and 30 November 2007, the LEGIS—CCR describes
itself as a representative workers’ organization operating at Romania’s Court of Audit. The
complaint concerns violation of the trade union rights guaranteed by article 41 of the
Romanian Constitution and by Conventions Nos 87, 98 and 154, which Romania has
ratified.

The complainant states that the Court of Audit is a public institution and the salaries of its
employees are paid out of the state budget. Staff are recruited on the basis of individual
contracts of employment without limit of time. The maximum number of posts at the Court
of Audit is approved by annual budget legislation. For the years 2007 and 2008, the Court
of Audit had provided for a total of 1,438 posts broken down as follows: (i) 18 posts for
senior public posts; (ii) 1,341 posts for contractual staff; and (iii) 79 civil servants.

The complainant notes that during the past 15 years, no President of the Court of Audit has
initiated talks with a view to a collective agreement. It thus claims to have initiated the
very first talks for this purpose, in accordance with section 3(6) of Act No. 130/1966,
registered with the President’s Office under reference No. 2604/DDS/06.12.2006.

The complainant regrets, however, that the institution’s management agreed to meet with
them only in order to prevent a protest meeting due to be held on 9 January 2007. The
minutes of that meeting were registered under reference No. 365/DDS/08.02.2007. The
management agreed to talks in principle with a view to signing the first collective labour
agreement involving the Court of Audit.

The complainant alleges that the Court of Audit drew up a draft collective agreement on
the basis of which written exchanges and talks with the union took place over a period of
three months, from 9 January to 26 March 2007. There was at that time no difference in the
respective positions of the parties to the agreement. The complainant adds that this is
attested by the recordings of meetings that took place between 23 and 26 March 2007. A
copy of the recordings was sent to the complainant by the Court of Audit. The
complainant, however, reports that since that date, the management has refused to sign the
contract that was agreed after negotiations between the parties.

The complainant adds that it asked the Court of Audit to sign the collective agreement that
had been negotiated in numerous letters between March and July 2007. Six months after
the start of talks, however, the President of the Court of Audit is reported to have informed
the complainant that he did not intend to sign the collective agreement on the grounds that
although he was required to negotiate, he was not obliged to sign the resulting agreement.
He noted also that the workers in question had been hired by a “budget sector institution”
and that according to the Act on collective labour agreements, such agreements “could be”
concluded in budget sector institutions, which meant that there was no obligation to do so
even after negotiations had concluded with no apparent differences between the parties. In
the view of the complainant, the position adopted by the Court of Audit is not consistent
with article 41 of the country’s Constitution.

The complainant states that it appealed to the Ministry of Labour in May 2007 to seek a
settlement through conciliation. There has been no response. Similarly the complainant
asked the President of the Court of Audit to agree to arbitration or mediation to settle the
dispute; this request, too, has been ignored.

The complainant alleges that its trade union rights were infringed in the sense that it
engaged in collective talks with the management of the Court of Audit for ten months
when the latter clearly had no intention of signing any agreement once negotiations were
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1258.

concluded. Freedom of association is also said to have been violated because the
management refused: (i) to respect the complainant’s constitutional right to have a
collective labour agreement following negotiations (article 41 of the Constitution); (ii) to
grant at least the entitlements provided for under the terms of the applicable national
collective agreement, in accordance with section 24 of the Labour Code Act No. 53/2003;
and (iii) to accept the offer of conciliation or mediation by the Ministry of Labour to
resolve the dispute.

The complainant reports the measures that have been taken to inform various national
authorities of the violations of its rights, including the Ministry of Labour, the People’s
Advocate, Parliament (Senate and Chamber of Deputies) and the President of the Republic.
These efforts have been to no avail. The complainant indicates in particular that it has
lodged an application for mediation (No. 2480/23.05.2007) with the Ministry of Labour. It
explains that although the Ministry of Labour issued a summons to the Court of Audit with
a view to settling the dispute, the President of the Court of Audit failed to appear and sent
two representatives who had no authority to negotiate or sign any agreement on behalf of
the Court. There was therefore no opportunity to negotiate a settlement to the dispute at the
level of the Ministry. The complainant supplies a copy of the minutes in an annex to its
complaint.

The Government’s reply

Allegations of the FEN

1259.

1260.

As regards the allegations of the FEN concerning the draft amendment to Act
No. 130/1996, the Government states in a communication dated 8 April 2008, that
collective bargaining will henceforth be in accordance with the Act in question as
subsequently republished, amended and extended. Section 12 of the Act stipulates that
collective labour contracts can also be concluded for employees of budget sector
institutions. Current legislation makes it impossible to negotiate through such contracts any
provisions regarding entitlements that are fixed by law. Furthermore, application in
practice has shown that the general nature of these provisions leads to problems of
interpretation, and it was thus necessary for the legislator to provide clarification.

According to the Government, the draft law to amend Act No. 130/1996 does not violate
the right to collective bargaining or weaken the role and prerogatives of trade unions in this
area. The amendment to section 12, concerning the object of the law, contains a detailed
and specific list of the entitlements which are fixed by law and not subject to collective
negotiation. The text of section 12 is modified only in respect of the list of provisions
which cannot be negotiated. The Government adds that, given that in the budget sector
“basic salaries, wage increases, allowances and bonuses, as well as other entitlements”, are
fixed by law, the Ministry of Education is of the view that the allegations made by the FEN
regarding the proposed amendment to Act No. 130/1996 are without foundation. Lastly, it
emphasizes that the allegations concern a draft text which is being examined by the social
partners, will be drawn up in the form of a law, and must in addition be debated in
Parliament before it can be finally adopted.

Allegations of the LEGIS-CCR

1261.

In communications dated 13 December 2007 and 16 January 2008, the Government
supplies it observations on the allegations of the LEGIS-CCR considering the collective
talks in the Court of Audit. It states, first, that from the point of view of law, section 12(1)
of Act No. 130/1996 as amended concerning collective labour agreements provides that
such agreements can also be concluded for budget sector institutions. The Act does not,
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however, allow negotiation of provisions on rights and entitlements that are fixed by law,
and it is thus not possible to conclude collective agreements on such provisions.

1262. Similar provisions are contained in Act No. 188/1999 concerning the Public Service
Regulations. Section 72(1) stipulates that: “... public authorities and institutions can once a
year conclude, in accordance with the law, agreements with representative unions of public
servants or their representatives, comprising provisions in the following areas only:

(a) the establishment and allocation of funds for improving conditions at work;
(b) the daily work programme;
(c) vocational training; and

(d) other measures as provided for by law concerning the protection of persons elected to
trade union office.”

1263. The Government explains that with regard to the salary entitlements of employees with
individual employment contracts at the Court of Audit, the applicable law is the
Emergency Government Ordinance No. 24/2000 concerning the system for fixing basic
salaries for contractual staff in the budget sector and salaried staff, in accordance with
Annexes II and III of Act No. 154/1998 on the system for fixing basic salaries in the
budget sector and remuneration for persons occupying senior public posts. The salary
entitlements of civil servants at the Court of Audit are covered by the Government
Ordinance No. 6/24 January 2007 concerning measures to regulate salary and other
entitlements of civil servants until the entry into force of the Act concerning the unified
system of salaries and other allowances for civil servants, as well as the pay increase
awarded to public officials in 2007.

1264. The Government draws the conclusion that while contractual staff and established officials
of the Court of Audit can conclude collective labour agreements, they cannot negotiate
provisions regarding entitlements that are fixed by law.

1265. The Government emphasizes in addition that its conclusions are consonant with the terms
of Convention No. 154, which Romania has ratified. Article 1, paragraph 3, of the
Convention stipulates that as regards the public service, special modalities of application of
the Convention may be fixed by national laws or regulations or national practice.

1266. Secondly, as regards social dialogue, the Government explains that the documents filed by
the complainant do not suggest that the employer, namely the Court of Audit, agreed to the
provisions negotiated during the meetings of 23 and 26 March 2007. The Government
explains that if the complainant is able to show on the basis of these documents that the
employer accepted the clauses in question, and that there is no difference of views in that
respect, as it claims, it would be able to apply to the Department of Labour and Social
Protection of the Ministry of Labour to register the collective labour agreement in
accordance with section 26(2)(b) of Act No. 130/1996 as republished, according to which
“Collective labour agreements shall be registered without the signatures of all the
representatives of the parties if ... (b) certain representative organizations of employers or
workers have participated in talks, reached agreement on the provisions negotiated but
refuse to sign the agreement, a situation resulting from the documents deposited by the
parties.”

1267. The Government adds that it would appear from the data supplied by the Department of
Labour and Social Protection that on 23 May 2007, the complainant sought conciliation in
connection with a conflict of interest. That took place on 25 May 2007, at the headquarters
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of the Department of Labour. The conciliation was unsuccessful because the parties failed
to reach an agreement, according to the record of the meeting (reference
No. 3783/43/23.05.2007).

C. The Committee’s conclusions
1268. The Committee recalls that the allegations made by the complainants concern various
infringements of collective bargaining and the conclusion of collective labour agreements
in the public administration.
Allegations of the FEN

1269.

1270.

1271.

1272.

1273.

The Committee notes that the FEN alleges that the Government has drawn up draft
legislation restricting both the range of issues that could be agreed through collective
bargaining and the level of negotiation. The Committee notes that according to
section 12(1) of Act No. 130/1996 concerning collective labour agreements, “Collective
labour agreements can also be concluded by employees of budget sector institutions. Such
agreements do not allow negotiation of clauses concerning conditions for entitlements or
the basic levels thereof that are fixed by law.”

The Committee notes, in the light of the allegations made by the complainant and of the
Government’s reply, that an amendment to the above provision is being drawn up.
According to the complainant, the amended text would read as follows: “Collective labour
agreements can also be concluded by employees of public institutions. Such contracts do
not allow negotiation of clauses concerning conditions for granting entitlements or the
basic levels thereof as established by law in respect of: basic salary, pay increases,
compensation, allowances, bonuses, and other staff entitlements.”

The Committee notes that according to the Government, the proposed amendment to
Act No. 130/1996 does not infringe the right to collective bargaining or weaken the role
and prerogatives of the trade unions. It states that the amendment concerns a detailed and
specific list of entitlements which are fixed by law and which consequently cannot be
negotiated in collective labour agreements. The Government maintains that the change to
the text of section 12 of Act No. 130/1996 would involve a list of those provisions which
cannot be negotiated, and that, in view of the fact that in the budget sector “base salaries,
pay increases, allowances, bonuses and other staff entitlements” are fixed by law, the
allegations made by the FEN concerning the proposed amendment to Act No. 130/1996
are without foundation.

As this case concerns a teachers’ organization, the Committee recalls the principle of free
and voluntary negotiation expressed in Article 4 of Convention No. 98, and emphasizes
that action by the public authorities to promote and develop collective bargaining on
conditions of work and employment in the public administration are fundamental
principles of both Conventions Nos 98 and 154, which Romania has ratified. In the
Committee’s opinion, teachers do not carry out tasks specific to officials in the state
administration, indeed, this type of activity is also carried out in the private sector. In
these circumstances, it is important that teachers with civil servant status should enjoy the
guarantees provided for under Convention No. 98 [see Digest of decisions and principles
of the Freedom of Association Committee, para. 901].

As regards the Government'’s stated position that due account must be taken of the fact that
in the budget sector, “base salaries, pay increases, allowances, bonuses and other staff
entitlements” are fixed by law, which it claims justify exclusions from the scope of
collective bargaining in respect of these issues, the Committee considers that this
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1274.

approach is contrary to the principles of the collective bargaining Conventions ratified by
the Government, which encourage and promote the development and use of collective
bargaining machinery on terms and conditions of employment. The Committee, in
recognition of the fact that the special characteristics of the public service require some
flexibility in the application of the principle of autonomy of partners to collective
bargaining, takes the view that the Government could adopt legislative provisions which
allow Parliament or the competent budgetary authority to set upper and lower limits for
wage negotiations or to establish an overall “budgetary package” within which the parties
may negotiate monetary or standard-setting clauses (for example: reduction of working
hours or other arrangements, varying wage increases according to levels of remuneration,
fixing a timetable for readjustment provisions). Such measures would leave a significant
role to collective bargaining and meet with the agreement of the parties concerned. The
Committee recalls nevertheless that it is essential that workers and their organizations be
able to participate fully and meaningfully in designing this overall bargaining framework,
which implies in particular that they must have access to all the financial, budgetary and
other data enabling them to assess the situation on the basis of the facts [see inter alia,
Digest, op. cit., para. 1038].

In the light of the foregoing considerations, the Committee requests the Government to
take any necessary measures to amend section 12(1) of Act No. 130/1996 so that it no
longer excludes from the scope of collective negotiations base salaries, pay increases,
allowances, bonuses, and other entitlements of public service employees. Furthermore, the
Committee considers that any modification to section 12(1) of Act No. 130/1996 that would
have the effect of extending the range of provisions excluded from the scope of collective
bargaining on conditions of work and employment of public service employees would be
contrary to the principle of developing and using collective negotiations as set out in the
Conventions ratified by the Government. The Committee trusts that in any process of
amending Act No. 130/1996, the Government will take account of the principles referred to
here above and of its recommendations on the possibility of fixing upper and lower wage
limits and an overall budgetary package within which the parties may negotiate monetary
clauses. In any event, if the country’s laws or Constitution require that any agreements
concluded be subject to a budgetary decision by Parliament, the system should in practice
ensure full respect for provisions that have been freely negotiated. The Committee requests
the Government to keep it informed of any developments in that regard.

Allegations of the LEGIS-CCR

1275.

1276.

The Committee notes the allegation by the union LEGIS—CCR that the management of the
Court of Audit refused to sign a collective agreement after ten months of talks. According
to the complainant, the reason given for the refusal was the fact that the institution’s
management was obliged only to negotiate the collective agreement, not to sign it once it
had been negotiated, given that the workers concerned are hired by a “budget sector
institution” and the Act on collective agreements provides only that such collective
agreements “‘may be concluded” with budget sector institutions. Consequently the view of
the management of the Court of Audit is that it is not obligatory to conclude collective
labour agreements, even if negotiations have been concluded with no apparent differences
of view between the parties.

The Committee notes the allegations that trade union rights were violated by the refusal of
the management of the Court of Audit vis-a-vis the complainant: (i) to respect the
complainant organization’s constitutional right to have a collective labour agreement once
negotiations were concluded (article 41 of the Constitution),; (ii) to allow the minimum
rights provided for in the collective labour agreement applicable at the national level,
under the terms of section 24 of the Labour Code Act No. 53/2003; and (iii) to accept
conciliation or mediation by the Ministry of Labour in settling the dispute.
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1277.

1278.

1279.

1280.

The Committee notes that, in its reply, the Government states that the salaries of Court of
Audit employees are fixed by law. It explains also that contractual staff as well as
established public officials of the Court of Audit can conclude collective labour contracts
or collective agreements but cannot negotiate those provisions concerning entitlements
that are fixed by law. The Committee also notes that according to the Government, its
position is consonant with Article 1, paragraph 3, of Convention No. 154, according to
which as regards the public service, special modalities of application of the Convention
may be fixed by national laws or regulations or national practice. The Committee recalls
in this regard that such special modalities should nevertheless not be of such a kind as to
entirely negate the principle of promoting collective bargaining in the public
administration or render meaningless the subject matter of such collective bargaining, in
accordance with Article 5 of the Convention.

The Committee notes that the Government refers to Act No. 188/1999 concerning the
Public Service Regulations, in particular section 72(1) according to which: “... public
authorities and institutions can once a year conclude, in accordance with the law,
agreements with representative unions of public servants or their representatives,
comprising the following measures only: (a) the establishment and allocation of funds for
improving conditions at work; (b) the daily work programme, (c) vocational training; and
(d) other measures as provided for by law concerning the protection of persons elected to
trade union office.” The Committee once again refers to the conclusions it reached
previously concerning the limitation of the scope of negotiation of collective labour
contracts in the public service, namely, that such limitations in general are contrary to the
principles of the collective bargaining Conventions ratified by the Government, in
particular Convention No. 154, which encourage and promote the development and use of
collective bargaining machinery on terms and conditions of employment. The Committee
therefore requests the Government to take the necessary steps to amend Act No. 188/1999
so as not to restrict the scope of subjects for negotiation in the public administration, in
particular those normally pertaining to conditions of work or employment. The Committee
encourages the Government to rectify this situation, in particular by drawing up with the
social partners guidelines on collective negotiations, and thus to define the scope of
collective bargaining, in accordance with Conventions Nos 98 and 154 which it has
ratified. In any event, if legislation requires that agreements concluded be subject to a
budgetary decision by Parliament, the system should in practice ensure full respect for
provisions that have been negotiated freely.

The Committee recalls also that the special characteristics of the public service require
some flexibility in the application of the principle of autonomy of partners to collective
bargaining, and one possible response to this would be to adopt legislative provisions
which allow Parliament or the competent budgetary authority to set upper and lower limits
for wage negotiations or to establish an overall “budgetary package” within which the
parties may negotiate monetary or standard-setting clauses (for example, reduction of
working hours or other arrangements, varying wage increases according to levels of
remuneration, fixing a timetable for readjustment provisions) [see Digest, op. cit.,
para 1038].

The Committee notes the Government’s statement to the effect that the documents filed by
the complainant do not suggest that the employer, namely the Court of Audit, agreed to the
provisions negotiated during the meetings of 23 and 26 March 2007. The Committee also
notes that according to the Government, if the complainant is able to show on the basis of
these documents that the employer accepted the provisions in question, and that there is
thus no difference of opinion in that respect, as it claims, it would be able to apply to the
Department of Labour and Social Protection of the Ministry of Labour to register the
collective labour agreement in accordance with section 26(2)(b) of Act No. 130/1996 as
republished, according to which “Collective labour agreements shall be registered without
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the signatures of all the representatives of the parties if ... (b) certain representative
organizations of employers or workers have participated in talks, reached agreement on
the provisions negotiated but refuse to sign the agreement, a situation resulting from the
documents deposited by the parties.”

1281. Furthermore, the Committee notes the Government’s statements to the effect that the data
supplied by the Department of Labour and Social Security suggest that on 23 May 2007,
the complainant sought conciliation to resolve a conflict of interests and this took place on
25 May 2007 at the headquarters of the Department of Labour. It was unsuccessful, as the
parties failed to reach agreement, according to the record of the meeting (reference
No. 3783/43/23.05.2007). The Committee notes that according to the complainant the
conciliation failed because the President of the Court of Audit failed to attend the meeting
and sent two representatives who lacked the authority to negotiate or sign an agreement
on behalf of the institution.

1282. The Committee notes in this case that it does not have any information on any agreement
between the parties. It notes also, however, that quite apart from possible considerations
of the legality of the refusal to sign an agreement that had been freely negotiated, such an
action is not conducive to the development of normal and sound industrial relations. In
that regard the Committee recalls the importance which it attaches to the obligation to
negotiate in good faith for the maintenance of the harmonious development of labour
relations; that it is important that both employers and trade unions bargain in good faith
and make every effort to reach an agreement,; that genuine and constructive negotiations
are a necessary component to establish and maintain a relationship of confidence between
the parties; and lastly, that agreements should be binding on the parties [see Digest, op.
cit.,, paras 934, 935 and 939]. The Committee therefore requests the Government to take
all the measures necessary to settle the dispute concerning the agreement negotiated
between the trade union LEGIS—CCR and the management of the Court of Audit, as
quickly as possible and in accordance with the established procedures; and to promote
collective bargaining within the institution in question. The Committee trusts that the
Government will keep it fully informed of any new developments in this respect.

The Committee’s recommendations

1283. In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendations.

(a) The Committee requests the Government to take any necessary measures to
amend section 12(1) of Act No. 130/1996 so that it no longer excludes from
the scope of collective negotiations base salaries, pay increases, allowances,
bonuses and other entitlements of public service employees. In any event, if
the country’s laws or Constitution require that agreements concluded be
subject to a budgetary decision by Parliament, the system should in practice
ensure full respect for provisions that have been freely negotiated.

(b) Recalling that any change in legislation that could have the effect of
extending the range of provisions excluded from collective negotiations on
conditions of work and employment of public service employees would be
contrary to the principles of developing and using collective bargaining as
set out in the Conventions ratified by the Government, the Committee trusts
that the Government, in any process of amendment to Act No. 130/1996, will
take account of this and of the principles referred to in its conclusions. The
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(d)

CASE NO. 2618

Committee requests the Government to keep it informed of any developments
in this regard.

The Committee requests the Government to take the necessary measures to
amend Act No. 188/1999 so that it does not restrict the range of matters that
can be negotiated in the public administration, in particular those that
normally pertain to conditions of work and employment. The Committee
encourages the Government to rectify this situation by drawing up with the
social partners guidelines on collective negotiations and thus to define the
scope of collective bargaining, in accordance with Conventions Nos 98 and
154 which it has ratified. In any event, if legislation requires that
agreements concluded be subject to a budgetary decision by Parliament, the
system should in practice ensure full respect for provisions that have been
negotiated freely.

The Committee consequently requests the Government to take all the
measures necessary to settle the dispute concerning the agreement
negotiated between the trade union LEGIS-CCR and the management of
the Court of Audit, as quickly as possible and in accordance with the
established procedures; and to promote collective bargaining within the
institution in question. The Committee trusts that the Government will keep
it fully informed of any new developments in this respect.

REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaint against the Government of Rwanda

presented by

the Inter-union of Workers of Rwanda (ITR)

Allegations: The complainant complains of
difficulties encountered by trade unions in
carrying out their activities at certain
enterprises, and of the facilities and advantages
granted by the authorities to one trade union
association to the detriment of others

1284. The complaint is contained in a communication dated 17 November 2007 from the Inter-
union of Workers of Rwanda (ITR), which comprises the following trade unions: the
Congress of Labour and Fraternity in Rwanda (COTRAF-RWANDA), the National
Council of Free Trade Unions (COSYLI), the UMURIMO Association of Christian Trade
Unions (ASC-UMURIMO) and the Independent Rwandan Confederation of Trade Unions
and Workers’ Associations (CRISAT).

1285. The Government sent its observations in a communication dated 19 May 2008.
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1286.

Rwanda has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention,
1949 (No. 98), and the Workers’ Representatives Convention, 1971 (No. 135).

A. The complainant’s allegations

1287.

1288.

1289.

1290.

In a communication dated 19 November 2007, the ITR complains of the difficulties
encountered by certain trade union associations in carrying out their activities at various
enterprises, and of the advantages and favours granted by the authorities to one trade union
association to the detriment of others, together with the authorities’ refusal to sign a
memorandum of understanding with trade union organizations after it had been negotiated.

According to the complainants, several factors demonstrate the difficulties faced by all
trade union associations, with one exception, in freely carrying out their activities without
obstruction or interference. The complainant alleges that the authorities effectively favour
the Confederation of Trade Unions of Rwanda (CESTRAR) to the detriment of other
representative organizations, by granting it favours such as the use, since 1985, of public
buildings situated in Kigali city centre (Gasabo district, Kacyiru sector, plot No. 1713,
close to social security, presidential and ministerial buildings), and by inviting it, as sole
consultation partner among the trade unions, to meetings such as those dealing with the
adoption of the Poverty Reduction Strategy Paper (PRSP) and seminars organized by the
International Labour Office, including the subregional seminars on international labour
standards and action against child labour organized in August 2007 in Burundi (to which
the Ministry invited only a CESTRAR representative, Ms Olive Ninkubwimana. The
complainants also cite numerous attempts on the part of the Government to designate
unilaterally a representative of CESTRAR as the Workers’ delegate to the International
Labour Conference. The complainants refer, in this connection, to the objection presented
by the ITR to the Credentials Committee of the 96th Session of the International Labour
Conference (June 2007) regarding the nomination of the Workers’ delegate.

The complainants further complain of delays in the procedure for registering CRISAT’s
statutes, particularly with regard to their publication in the Official Journal, by which,
under the law, the trade union organization would be accorded legal personality. After the
statutes were deposited in September 2005 and a letter sent to the Minister of Public
Service and Labour in March 2006 regarding the delay in registration, the Minister was
content to justify this delay on the grounds of the delays entailed by reforms being made to
public administration and the Labour Code. He also stated that CRISAT’s statutes would
only be published once these reforms had been completed. Copies of exchanges of letters
on this matter have been provided by the complainants, who are surprised to have received
such a response from the Government and request that registration be undertaken simply in
accordance with the law in force.

The complainants also state that a certain number of employers have created obstacles to
the activities of trade union associations. As examples, they cite the following cases: the
refusal by the enterprise Sulfo Rwanda to give COTRAF-RWANDA and COSYLI the
opportunity to organize trade union meetings on working days while CESTRAR was
authorized to do so; the enterprise Bralirwa’s authorization for COTRAF-RWANDA and
COSYLI to hold meetings with workers only outside working hours; the refusal by the
enterprises Kabuye Sugar, British American Tobacco, Rwandex and Rwanda Motor to
authorize trade union meetings of COTRAF-RWANDA and COSYLI, whose requests
went unanswered; the refusal by the enterprise Utexrwa to authorize COTRAF-RWANDA
and COSYLI to hold meetings with a view to nominating candidates for election as staff
representatives, while CESTRAR was authorized to do so, without any move by the
Ministry for Public Service and Labour to intervene to censure such anti-union

GB303_9-1_[2008-11-0172-1]-En.doc 353



GB.303/9/1

1291.

discrimination. Copies of correspondence concerning these events have been supplied by
the complainants.

Lastly, according to the complainants, the Ministry of Public Service and Labour and
CESTRAR have collaborated in refusing to sign an agreement of understanding dated
30 March 2007, although it had been drawn up and agreed with other trade union
associations in the presence of representatives of the International Labour Office and the
African Regional Organization of the International Trade Union Confederation (ITUC-
Africa). A copy of the agreement, signed by COTRAF-RWANDA, ASC-UMURIMO,
COSYLI and CRISAT, has been supplied by the complainants.

The Government’s reply

1292.

1293.

1294.

1295.

1296.

In a communication dated 19 May 2008, the Government states at the outset that the
information given by the ITR does not correspond to reality, that the rights to freedom of
association and expression are guaranteed by the Constitution, and that the ratification of
ILO Conventions Nos 87 and 98 reflects the will of the Government to promote those
rights.

The Government explains, by way of introduction, that there is a certain discrepancy
between the number of members declared by trade unions and their actual number of
members, and that this fact was mentioned in a report on the functioning of trade unions
commissioned by the Ministry of Public Service and Labour and endorsed by all the
organizations except CRISAT and ASC-UMURIMO. On the basis of the report, the
Government states that “Rwandan trade unions operate with no real basis”. Legal
loopholes allow certain confederations composed of phantom trade unions with no
members at enterprises to request legal personality. The Government states that it is
working on a new legal framework to eliminate such loopholes. This process in part
explains the delay in registering CRISAT’s statutes, but the Government gives assurances
that all steps have been taken to allow CRISAT to obtain legal personality.

With regard to the allegations of special favours granted by the authorities to CESTRAR,
the Government states that all work-related employers’ and workers’ organizations
participate in formulating policies and laws on labour and employment. This participation
is carried out through dialogue structures such as the Economic and Social Council.
Consultations are also under way with all partners to make the National Labour Council
operational. The Government explains that according to the law, no trade union association
may now be dependent on a political party, and CESTRAR, which has been independent
since its statutes were amended in 1992, was therefore designated by civil society to sit on
the Economic and Social Council.

With regard to the nomination of the Workers’ delegate to the International Labour
Conference, the Government states that, as is the case with the nomination of the
Employers’ delegate, the process involves consultations between the representative
organizations held at the request of the ministry responsible for these appointments. The
same procedure is followed for any meeting requiring the nomination of representatives of
the social partners and involves, for the workers, consultation with CESTRAR, COTRAF-
RWANDA and COSYLI. The Government recognizes that ASC-UMURIMO and
CRISAT are not consulted, and justifies this on the grounds of internal conflicts within
ASC-UMURIMO and by the fact that CRISAT has not yet been registered.

Concerning the allegations of difficulties encountered in the process of organizing
elections at enterprises, the Government emphasizes that CESTRAR, COTRAF-
RWANDA and COSYLI, together with the Rwanda Private Sector Federation representing
employers, are closely involved in the election process, in particular through the creation

354

GB303_9-1_[2008-11-0172-1]-En.doc



GB.303/9/1

1297.

1298.

1299.

of an election steering committee comprising all parties. The Government states that, as
regards the allegations relating to difficulties encountered during elections at Utexrwa,
COTRAF-RWANDA and COSYLI requested workers to abstain from voting so as not to
give votes to CESTRAR, which was then left as the sole candidate.

The Government further states that, given the difficulties encountered by trade unions in
reaching workers at certain enterprises, it has taken the initiative of drawing up a circular
letter addressed to employers on the exercise of trade union rights at enterprises, which
complements the relevant provisions of the Labour Code (No. 651/19.18/32/2006 of
27 November 2006).

With regard to cases of attempts to obstruct trade union activities at certain enterprises
named by the complainant, the Government emphasizes that, as regards Sulfo Rwanda, the
enterprise is entirely within its rights to authorize trade union meetings only on Saturday,
which is also a working day for the enterprise in question. Furthermore, the Government
states that it has not been informed of refusals by the other enterprises mentioned by the
complainant to authorize the meetings requested by COTRAF-RWANDA and COSYLI.
The Government states that, if necessary, it would have intervened to uphold the law.

Lastly, with regard to the agreement of 30 March 2007 negotiated between the Ministry of
Public Service and Labour and the main trade union associations which the Government,
together with CESTRAR, subsequently refused to sign, the Government explains that
CESTRAR asked to consult its executive committee before signing, which was what then
occurred. The Government expresses surprise at the statements of other trade union
associations, which it considers to be contrary to the spirit of the agreement. A copy of the
agreement signed by all the trade union associations, including CESTRAR, has been
supplied by the Government.

C. The Committee’s conclusions

1300.

1301.

1302.

The Committee observes that, in the present case, the allegations made by the ITR relate to
difficulties encountered by trade union associations in carrying out their activities at
various enterprises, advantages granted by the authorities and favouritism displayed with
regard to one trade union association to the detriment of other associations, and the
authorities’ refusal to sign an agreement of understanding between trade union
organizations and the Ministry of Public Service and Labour.

The Committee takes note of the allegations concerning the delay in registering the
statutes of CRISAT, in particular the information that, at least six months after they were
deposited with the authorities, they have not yet been published in the Official Journal.
Under law, this failure to publish means that the trade union organization has no legal
personality. The Committee notes that, according to information provided by the
complainants, CRISAT s statutes were deposited in September 2005, a communication sent
by CRISAT to the Ministry of Public Service and Labour in February 2006 drew attention
to the delay in registration and requested that the dossier be followed up, and a letter from
the Secretary of State for Labour dated 3 March 2006 stated that the delay in examining
the dossier was due to public administration reforms and the revision of the Labour Code.
1t also stated that CRISAT’s statutes would only be published once these reforms were
complete, but that, in the meantime, the organization should carry out its activities
regardless.

The Committee observes that the procedure for registering CRISAT’s statutes was still not
completed more than six months after they had been deposited, and that two years elapsed
without any change in the situation, until the present complaint was brought before the
Committee. The Committee notes that, in its reply to CRISAT, the Government confines
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1303.

1304.

1305.

itself to stating that the dossier will be examined once the reforms under way are
completed and that this situation should not prevent the trade union from pursuing its
activities. Although the Committee further notes that CRISAT participated in negotiating
the memorandum of understanding of 30 March 2007 and signed it, it nevertheless
observes that, in its reply regarding this case, the Government uses the fact that CRISAT
has not yet been registered to justify its non-participation in certain consultations, notably
those held for the purpose of nominating the Workers’ delegate to the International Labour
Conference. While it considers that the right to recognition through legal registration is an
essential facet of the right to organize, since that is the first step that workers’ or
employers’ organizations must take in order to be able to function efficiently and represent
their members adequately, the Committee also recalls that a long registration procedure
constitutes a serious obstacle to the establishment of organizations and amounts to a
denial of the right of workers to establish organizations without previous authorization
[see Digest of decisions and principles of the Freedom of Association Committee, fifth
edition, 20006, paras 295 and 307].

Deploring the particularly long delay in the process of registering CRISAT’s statutes,
which were deposited as long ago as September 2005, the Committee is surprised that the
procedure for registering the statutes of a trade union organization, entered into in
accordance with the instruments in force and resulting in legal personality for the
organization, may be made conditional upon administrative reforms being completed. The
Committee regrets that such a delay on the Government’s part may also lead to the
organization in question being denied participation in certain consultation processes.
Consequently, the Committee requests the Government to take all the necessary steps to
register CRISAT’s statutes, which in law would accord the organization legal personality,
as soon as possible and to keep it informed in this regard.

With regard to the allegations of special favours granted to CESTRAR by the authorities,
the Committee notes that, according to the complainants, the matter concerns the use since
1985 of public buildings situated in the city centre, and CESTRAR’s participation as sole
consultation partner in meetings such as those dealing with the adoption of the PRSP and
seminars organized by the International Labour Office. The Committee notes that, in its
reply, the Government confines itself to stating that all representative employers’ and
workers’ organizations participate in formulating policies and laws on labour and
employment through dialogue structures such as the Economic and Social Council. It
further states that consultations are also under way with all partners to make the National
Labour Council operational. The Government also refers to a report it commissioned on
the functioning of the trade unions, stating that there is a certain discrepancy between the
numbers of members declared by trade unions and the actual numbers. On the basis of this
report, which was endorsed by all the organizations except CRISAT and ASC-UMURIMO,
the Government states that “Rwandan trade unions operate with no real basis” and that
legal loopholes allow certain confederations composed of phantom trade unions with no
members at enterprises to request legal personality. The Committee takes note of the
Government’s statement that the reforms under way are intended to produce a new legal
framework to eliminate these loopholes.

The Committee draws the Government’s attention to the fact that, by favouring or
according favourable treatment to a given organization as compared with others, a
government may be able to influence the choice of workers as to the organization which
they intend to join. A government which deliberately acts in this manner violates the
principle laid down in Convention No. 87 that the public authorities shall refrain from any
interference which would restrict the rights provided for in the Convention or impede their
lawful exercise. In addition, more specifically, the fact that a government is able to offer
the use of premises to a particular organization, or to evict a given organization from
premises which it has been occupying in order to offer them to another organization, may,
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even if this is not intended, lead to the favourable or unfavourable treatment of a
particular trade union as compared with others, and thereby constitute an act of
discrimination [see Digest, op. cit., para. 345]. The Committee hopes that the Government
will take due account of the principles recalled above.

1306. With regard to the matter of the representativeness of trade unions, as raised by the
Government in response to the complainant’s allegations concerning the exclusive
participation of CESTRAR in national consultation meetings, the Committee recalls that,
while it allows that certain preferential treatment may be granted to the most
representative organizations, particularly priority in representation for the purposes of
collective bargaining and consultation, the determination of the most representative
organization must be based on objective, pre-established and precise criteria so as to
avoid any possibility of bias or abuse. Therefore, this distinction should not have the effect
of depriving those trade unions that are not recognized as being amongst the most
representative of the essential means for defending the occupational interests of their
members or of the right to organize their administration and activities. Consequently, the
Committee requests the Government to indicate whether objective, pre-established and
precise criteria exist to determine the representativeness of trade union organizations in
Rwanda and to justify granting CESTRAR priority in representing trade union
organizations in national meetings and forums. The Committee hopes that, once the
representativeness of trade union organizations has been determined, in so far as the
Government wishes to grant certain rights and advantages to those organizations
recognized as the most representative, it will do so according to the principles recalled
above and that these organizations will be treated equally. The Committee also hopes that
rights and advantages will only be granted to the most representative organizations where
this distinction does not have the effect of depriving those trade unions that are not
recognized as being amongst the most representative of the essential means for defending
the occupational interests of their members or of the right to organize their administration
and activities. Moreover, the Committee requests the Government to keep it informed with
regard to the legal reforms that it states are to be undertaken to amend the law with regard
to the registration and representation of trade union organizations.

1307. Concerning the allegations relating to the nomination of the Workers’ delegate to the
International Labour Conference from among the ranks of CESTRAR, the Committee notes
that the ITR presented an objection to the Credentials Committee of the 96th Session of the
International Labour Conference (June 2007). The Committee underlines in this regard
that the Credentials Committee noted the lack of response from the Government, but
considered that the objection did not contain sufficient elements to allow it to examine the
case [see Second report of the Credentials Committee, 96th Session of the International
Labour Conference, Geneva, 2007]. The Committee also takes note of the Government’s
reply, according to which, as is the case for the nomination of the Employers’ delegate,
nomination of the Workers’ delegate involves consultations between representative
organizations, namely CESTRAR, COTRAF-RWANDA and COSYLI, at the request of the
ministry responsible for these appointments. While recalling that the matter of
representation at the Conference falls within the purview of the Conference’s Credentials
Committee, the Committee reaffirms the special importance it attaches to the right of
representatives of workers’ organizations, and to the right of employers’ organizations, to
attend and participate in meetings of the ILO [see Digest, op. cit., para. 766]. The
Committee considers that determining the most representative organizations in Rwanda
according to objective, pre-established and precise criteria could contribute to solving the
difficulties that have arisen.

1308. With regard to the allegations that the Ministry of Public Service and Labour and
CESTRAR colluded in refusing to sign a memorandum of understanding dated 30 March
2007 and drawn up with other trade union associations in the presence of representatives
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1309.

1310.

1311.

of the International Labour Office and ITUC-Africa, the Committee notes that it has
received from the complainant a copy of the said agreement signed by COTRAF-
RWANDA, ASC-UMURIMO, COSYLI and CRISAT. The Committee further notes that the
copy of the agreement sent to it by the Government contains, in addition to the other
signatures, that of CESTRAR. The Committee likewise notes the Government’s
explanations that CESTRAR asked to consult its executive committee before adding its
signature. The Committee considers, however, that, despite the Government’s statement
that it initiated the agreement in question, it gives no indication of the current status of the
agreement. The Committee invites the Government to indicate whether the agreement of
30 March 2007 between Rwanda’s trade union organizations and the Ministry of Public
Service and Labour has entered into force and whether any specific steps have been taken
to give effect to its provisions.

With regard to the complainants’ allegations that numerous employers have created
obstacles to the activities of trade union associations, the Committee notes that the
allegations concern the refusal by the enterprise Sulfo Rwanda to allow COTRAF-
RWANDA and COSYLI the opportunity to organize trade union meetings on working days
while CESTRAR was authorized to do so; the enterprise Bralirwa’s authorization for
COTRAF-RWANDA and COSYLI to hold meetings with workers only outside working
hours; the refusal by the enterprises Kabuye Sugar, British American Tobacco, Rwandex
and Rwanda Motor to authorize trade union meetings of COTRAF-RWANDA and
COSYLI; and the refusal by the enterprise Utexrwa to authorize COTRAF—-RWANDA and
COSYLI to hold meetings with a view to nominating candidates for election as staff
representatives, while CESTRAR was authorized to do so. Furthermore, the complainants
state that the Ministry of Public Service and Labour has refrained from imposing any
sanctions in respect of such acts of anti-union discrimination.

The Committee notes that, in its reply, the Government emphasizes, as regards Sulfo
Rwanda, that the enterprise is entirely within its rights to authorize trade union meetings
only on Saturday, which is also a working day for the enterprise in question, and, with
regard to the elections at Utexrwa, that COTRAF-RWANDA and COSYLI did not present
any candidates and requested workers to abstain from voting so as not to give votes to
CESTRAR. The Committee also takes note of the statement that CESTRAR, COTRAF-
RWANDA and COSYLI, together with the Rwanda Private Sector Federation representing
employers, are closely involved in the process of electing representatives at enterprise
level, in particular through the creation of a steering committee. Lastly, the Committee
takes note of the Government’s statement that it has taken the initiative of sending a
circular letter to employers explaining the exercise of trade union rights at enterprises
(No. 651/19.18/32/2006 of 27 November 2006), together with the statement that it has not
been informed of refusals by the other enterprises mentioned by the complainants to
authorize the meetings requested by COTRAF-RWANDA and COSYLI

The Committee wishes first to remind the Government that the Workers’ Representatives
Convention, 1971 (No. 135), which it has ratified, calls on member States to supply such
facilities in the undertaking as may be appropriate in order to enable workers’
representatives to carry out their functions promptly and efficiently, and in such a manner
as not to impair the efficient operation of the undertaking concerned. The Committee also
recalls the principle that the Government should guarantee the access of trade union
representatives to workplaces, with due respect for the rights of property and management,
so that trade unions can communicate with workers in order to apprise them of the
potential advantages of unionization. Lastly, for the right to organize to be meaningful, the
relevant workers’ organizations should be able to further and defend the interests of their
members, by enjoying such facilities as may be necessary for the proper exercise of their
functions as workers’ representatives, including access to the workplace of trade union
members [see Digest, op. cit., paras 1098, 1103 and 1106]. The Committee also considers
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that, if necessary, workers’ organizations and employers could reach agreements so that
access to workplaces, during and outside working hours, can be granted to workers’
organizations without impairing the functioning of the establishment or service. In
conclusion, the Committee requests the Government to take all necessary measures to
guarantee trade union organizations, without distinction, the benefit of all the necessary
facilities for the free exercise of their functions as workers’ representatives, in particular
access to workplaces, in accordance with the above principles, and to take action
regarding any failure to respect this principle. The Government is also requested to take
all the necessary steps to ensure full respect for freedom of association, including the right
of workers to elect their representatives in full freedom, without interference or
intervention by employers. Lastly, the Government is requested to provide a copy of
circular letter No. 651/19.18/32/2006 of 27 November 2006.

The Committee’s recommendations

1312. In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendations:

(a) The Committee requests the Government to take all the necessary steps to
register CRISAT’s statutes, which in law would accord the organization
legal personality, as soon as possible, and to keep it informed in this regard.

(b) The Committee trusts that the Government will take due account in future of
the principles concerning favours and advantages granted to particular
organizations.

(c) The Committee requests the Government to indicate whether objective, pre-
established and precise criteria exist to determine the representativeness of
trade union organizations in Rwanda and to justify granting CESTRAR
priority in representing trade union organizations in national meetings and
forums. Moreover, the Committee requests the Government to keep it
informed with regard to the legal reforms that it states are to be undertaken
to amend the law with regard to registration and representation of trade
union organizations.

(d) The Committee invites the Government to indicate whether the agreement of
30 March 2007 between Rwanda’s trade union organizations and the
Ministry of Public Service and Labour has entered into force and whether
any specific steps have been taken to give effect to its provisions.

(e) The Committee requests the Government to take all necessary measures to
guarantee trade union organizations, without distinction, the benefit of all
the necessary facilities for the free exercise of their functions as workers’
representatives, in particular access to workplaces, and to take action
regarding any failure to respect this principle. The Government is also
requested to take all the necessary steps to ensure full respect for freedom of
association, including the right of workers to elect their representatives in
full freedom, without interference or intervention by employers.

() The Government is requested to provide a copy of circular letter
No. 651/19.18/32/2006 of 27 November 2006.
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CASE No. 2581

INTERIM REPORT

Complaint against the Government of Chad

presented by

— the Organization of African Trade Union Unity (OATUU) and
— the International Trade Union Confederation (ITUC)
supported by

Public Services International (PSI)

Allegations: Adoption of a decree refusing
official recognition of an inter-union
association and petition to the administrative
courts for the dissolution of that association,
storming of the Labour Exchange by the
security forces and occupation of union
premises for several days preventing workers
from gaining access, confiscation of the
passport of Mr Djibrine Assali, Secretary-
General of the Union of Trade Unions of Chad
(UST), preventing him from attending the
International Labour Conference, and adoption
of an act broadening the concept of essential
services to include public service activities that
would not be considered essential in the strict
sense of the term by the Committee on Freedom
of Association

1313.

1314.

1315.

The complaint is contained in communications dated 10 and 23 July 2007 from the
Organization of African Trade Union Unity (OATUU) and the International Trade Union
Confederation (ITUC). In a communication dated 24 July 2007, Public Services
International (PSI) associated itself with the complaint.

In the absence of a response from the Government, the Committee has had to defer its
consideration of the case on two occasions. At its June 2008 session [see 350th Report,
para. 10], the Committee issued an urgent appeal to the Government indicating that, in
accordance with the procedural rule set out in paragraph 17 of its 127th Report approved
by the Governing Body, it could present a report on the substance of the case at its next
session, even if the observations or information had not been received in due time. To date,
the Government has not sent any information.

Chad has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention,
1949 (No. 98), the Workers’ Representatives Convention, 1971 (No. 135), and the Labour
Relations (Public Service) Convention, 1978 (No. 151).
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A. The complainants’ allegations

1316.

1317.

1318.

1319.

1320.

In a communication dated 10 July 2007, the OATUU indicated that one of its affiliated
organizations, the Union of Trade Unions of Chad (UST), had established an inter-union
association with four other unions in Chad with a view to engaging in collective bargaining
with the authorities, in accordance with the provisions of ILO Conventions Nos 87 and 98.
However, in the light of the Government’s refusal to hold talks and negotiate, the trade
unions staged a strike on 2 May 2007. Consequently, the Government filed a petition with
the administrative chamber of the Supreme Court of Chad for the suspension of the
activities of the inter-union association and its dissolution. In a statement of defence dated
2 July 2007 to the administrative court (a copy of which is provided by the complainant),
the inter-union association requested the court to declare itself incompetent to hear the
case. However, even before the court had taken a decision, the Government adopted
Decree No. 019/PR/PM/MFPT/SG/DTSS/2007 of 4 July 2007 (a copy of which is also
provided by the complainant) refusing recognition of the inter-union association on the
grounds that it lacked legal status.

According to the complainant, this decree constitutes a flagrant violation of Convention
No. 87 in so far as establishing an inter-union group is the only way that trade unions and
their members in countries where there are multiple unions can act collectively to defend
their interests. The OATUU points out that such inter-union associations have been
established in several countries in Africa.

In a communication dated 23 July 2007, the ITUC indicates that a strike notice was filed
on 19 March 2007 by the inter-union association comprising the UST (an organization
affiliated to the ITUC), the Union of Teachers of Chad (SET), the Union of Lecturers and
Researchers (Synecs), the National Union of Primary School Teachers of Chad (SNIT) and
the Independent Union of Public Officials of Chad (SAAAT). It called for a review of the
public service pay scale, a rise in the minimum wage and an increase in retirement benefits
and family allowances to reflect the cost of living. This notice led to the staging of an
indefinite strike in the public sector from 2 May 2007. Following some proposals by the
Government, which fell short of the expectations of all but one of the inter-union
association’s member organizations (which suspended its strike action), the negotiations
were interrupted and the strike went ahead.

The ITUC indicates that multiple violations of Conventions Nos 87 and 98 have been
observed since that time. Workers involved in the strike were allegedly pressured by the
authorities, who made the resumption of negotiations conditional upon the lifting of the
strike. Mr Djibrine Assali, Secretary-General of the UST, had his passport confiscated on
27 May 2007 while preparing to board a flight to Geneva to attend the International Labour
Conference. According to the ITUC, despite the ILO’s involvement in his petition,
Mr Assali has apparently not yet been given back his passport. In addition, the ITUC
objects to the fact that, on 5 June 2007, the security forces (police and gendarmerie)
stormed the Labour Exchange and barricaded its entrance and occupied the head office of
the SET for approximately ten days, making it impossible for workers to gain access to the
building. The ITUC indicates that it has repeatedly alerted the authorities to its concern
over the deterioration of trade union rights in Chad.

The ITUC also objects to Decree No. 019/PR/PM/MFPT/SG/DTSS/2007 of 4 July 2007
“refusing official recognition of the inter-union association in the absence of legal status”
which was adopted by the Government on the grounds that there was no receipt to prove
that the statutes of the inter-union association and the list of its officials had been filed at a
prefecture and also on the grounds that trade union groupings that fail to comply with the
conditions and procedures under sections 294-302 of the Labour Code are not recognized.
The complainant organization recalls however that the inter-union association is not an
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1321.

1322.

1323.

organization in itself but rather a “claims platform” comprising a national trade union
confederation (the UST) and several trade unions representing professional sectors, all of
which have been duly registered. The organization also recalls that, in an increasing
number of countries, trade unions are grouping together under single umbrella associations
such as the inter-union association of Chad which do not need to have their own legal
status to exercise freedom of association in view of the fact that their component
organizations are already registered.

The ITUC also indicates that a petition for the suspension of the activities of the inter-
union association and its dissolution was filed on 26 June 2007 by the interregional labour
inspector for the northern zone. However, according to the complainant, the inspector did
not have the authority to file such a petition. The ITUC, referring to the UST’s defence
statement dated 2 July 2007, considers furthermore that the administrative chamber of the
Supreme Court has no jurisdiction over this case either. In the statement, the inter-union
association points out that, under sections 299, 300 and 314 of the Labour Code, the
competent authority is the social chamber of the Court of Appeal. Moreover, sections 69,
70 and 71 of Organic Law No. 60/PR/98 of 7 August 1998 on the organization and
operation of the Supreme Court clearly determine which matters fall within the jurisdiction
of the administrative court and make no mention of the matter in question. The inter-union
association recalls furthermore that it is an ad hoc group composed of legally recognized
trade unions, all of which have legal status. It does not claim to be a supraorganization or
an organization in itself and the agreement to establish it, which was signed by the trade
unions, can in no way be compared to the statutes of a union, which have to be filed under
section 299 of the Labour Code. In conclusion, the inter-union association considers that
the sole aim of the Government’s action is to prevent the trade unions that have signed up
to the claims platform of the inter-union association from carrying out their legitimate
activities and that these unions reserve the right to take action against the Government for
violating section 306 of the Labour Code.

The ITUC indicates furthermore that these anti-union measures compound a legal situation
that it considers to be in violation of the principles of Convention No. 87. The complainant
states in particular that, during a strike in 2006, the Government drafted a bill regulating
the right to strike in the public sector which contravenes several aspects of Convention
No. 87. As a result of pressure from the unions, the text was not adopted. However, the
complainant organization points out that the bill was once again brought up for discussion
and was adopted on 9 May 2007 (Act No. 008/PR/2007). This act allegedly broadens the
concept of essential services to include activities that are not essential in the strict sense of
the term.

The complainant organization provides the list of public services deemed essential under
section 19 of the act in question: air traffic control services; hospital services; water and
electricity services; firefighting services; post and telecommunications services; television
services; broadcasting services; the key services of the Ministry of Foreign Affairs and
African Integration; the services of inter-prefectoral labour inspectorates; financial
management services; slaughterhouse services; and the services provided by the Farcha
Laboratory. Referring to the Digest of the Committee, the complainant organization points
out that only some of the services listed should be deemed essential.

The Committee’s conclusions

1324.

The Committee deeply regrets that, despite the time that has elapsed since the presentation
of the complaint, the Government has not replied to the serious allegations of the
complainant organizations, despite the fact that it has been invited on several occasions,
including by means of an urgent appeal, to present its comments and observations on the
case. The Committee urges the Government to be more cooperative in the future.
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1325. Under these circumstances, in accordance with the applicable rule of procedure [see
127th Report, para. 17, approved by the Governing Body at its 184th Session], the
Committee is bound to submit a report on the substance of the case without the information
that it hoped to receive from the Government.

1326. The Committee reminds the Government that the purpose of the whole procedure
established by the International Labour Organization for examining allegations of
violations of freedom of association is to ensure respect for trade union rights in law and
practice. The Committee is confident that, while this procedure protects governments
against unreasonable accusations, governments must on their side recognize the
importance of formulating for objective examination detailed replies concerning the
allegations brought against them [see First Report of the Committee, para. 31].

1327. The Committee notes that the present case concerns the adoption of a decree refusing
official recognition of an inter-union association and the petition to the administrative
courts to dissolve that association, the storming of the Labour Exchange by the security
forces and the occupation of union premises for several days making it impossible for
workers to gain access, the confiscation of the passport of Mr Djibrine Assali,
Secretary-General of the Union of Trade Unions of Chad, preventing him from attending
the International Labour Conference, and the adoption of an act broadening the concept of
essential services to include public service activities that would not be considered essential
in the strict sense of the term by the Committee on Freedom of Association.

1328. The Committee is particularly concerned by the seriousness of the allegations in this case.
The Committee notes the information provided by the complainant organizations,
indicating that the UST established an inter-union association with four other trade unions
in Chad, namely the SET, the Synecs, the SNIT and the SAAAT. This inter-union
association was established for the purpose of engaging in collective bargaining with the
authorities. It called for the review of the public service pay scale, a rise in the minimum
wage and an increase in retirement benefits and family allowances to reflect the cost of
living. However, given the Government’s refusal to engage in any form of dialogue, the
inter-union association issued a strike notice on 19 March 2007. This notice led to the
staging of an indefinite strike in the public sector from 2 May 2007. Following some
proposals by the Government, which fell short of the expectations of all but one of the
inter-union association’s members (which suspended its strike action), the negotiations
were interrupted and the strike went ahead.

1329. The Committee notes with concern the allegations regarding the various incidents and
measures that followed the launching of the strike. In general, the Committee notes the
allegations that the workers involved in the strike had been pressured by the authorities,
who furthermore made the resumption of negotiations conditional upon the lifting of the
strike. The Committee wishes to firmly point out that the right to strike is one of the
essential means through which workers and their organizations may promote and defend
their economic and social interests [see Digest of decisions and principles of the Freedom
of Association Committee, fifth edition, 2006, para. 522]. The Government should
moreover ensure freedom from any influence or pressure which might affect the exercise of
this right in practice. The Committee urges the Government to send its observations in this
regard.

1330. Furthermore, the Committee notes with deep concern the information that the authorities
confiscated the passport of Mr Djibrine Assali, Secretary-General of the UST, while he
was preparing to board a flight to Geneva on 27 May 2007 to attend the International
Labour Conference, and that the document has not yet been returned to him. In this
regard, the Committee notes that the matter was examined by the Credentials Committee
at the 96th Session (June 2007) of the International Labour Conference [see Provisional
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1331.

1332.

1333.

Record No. 4C, paras 123-127]. The Committee observes that, according to the
information provided by the Government to the Credentials Committee, Mr Assali’s
passport had been confiscated because, for unknown reasons, he had presented at the
airport his service passport with a mission order from his own organization instead of the
official mission order issued by the Government, which was mandatory in this case. The
Government indicated furthermore that the official mission order had been issued to him
and that Mr Assali could recover his passport from the police. The Credentials Committee
also indicated that it had requested both the Government representatives and the
secretariat of the Committee to inform Mr Assali that he was free to travel to Geneva, but
that Mr Assali had explained that his passport had not yet been returned and that his
expenses, although approved, had not been paid to him, upon a specific order of the
Minister. The Committee notes that the Credentials Committee had expressed its
puzzlement in respect of the contradictory information provided regarding the freedom of
movement of Mr Assali.

The Committee draws the Government’s attention to the importance which it attaches to
the principle set out in the Universal Declaration of Human Rights that everyone has the
right to leave any country, including his own, and to return to his country. The Committee
strongly reiterates the special importance it attaches to the right of workers’ and
employers’ representatives to attend and to participate in meetings of international
workers’ and employers’ organizations and of the ILO. It is therefore important that no
delegate to any organ or Conference of the ILO, and no member of the Governing Body,
should in any way be hindered, prevented or deterred from carrying out their functions or
from fulfilling their mandate [see Digest, op. cit., paras 122, 761 and 766]. The Committee
urges the Government to provide an explanation with regard to the confiscation of the
passport of Mr Assali, Secretary-General of the UST, to take all the necessary measures to
return the document to him and to ensure that he is able to exercise full freedom of
movement in carrying out his mandate as a trade union official.

The Commiittee also notes with concern the allegations that, on 5 June 2007, the security
forces stormed the Labour Exchange and barricaded its entrance, and occupied the head
office of the SET for approximately ten days, blocking workers’ access to the building.
First, the Committee wishes to recall that, in cases of strike movements, the authorities
should resort to the use of force only in grave situations where law and order is seriously
threatened [see Digest, op. cit., para. 644]. The Committee recalls that the inviolability of
trade union premises is a civil liberty which is essential to the exercise of trade union
rights and that the occupation of trade union premises by the security forces, without a
court warrant authorizing such occupation, is a serious interference by the authorities in
trade union activities. The Committee also recalls that activities, such as attacks carried
out against trade union premises and threats against trade unionists, create among trade
unionists a climate of fear which is extremely prejudicial to the exercise of trade union
activities and that the authorities, when informed of such matters, should carry out an
immediate investigation to determine who is responsible and punish the guilty parties [see
Digest, op. cit, paras 178, 179 and 184]. Accordingly, the Committee urges the
Government to carry out an investigation and to explain without delay the intervention of
the security forces at the Labour Exchange on 5 June 2007 and the occupation for
approximately ten days of the head office of the SET, making it impossible for workers to
access the premises.

The Committee also notes that the complainant organizations object to Decree
No. 019/PR/PM/MFPT/SG/DTSS/2007 of 4 July 2007 “refusing official recognition of the
inter-union association in the absence of legal status” which was adopted by the
Government on the grounds that there was no receipt to prove that the statutes of the
inter-union association and the list of its officials had been filed at a prefecture and also
on the grounds that trade union groupings that fail to comply with the conditions and
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procedures under sections 294—302 of the Labour Code are not recognized. Furthermore,
the Committee notes that a petition to suspend the activities of and dissolve the inter-union
association was brought on 26 June 2007 by the interregional labour inspector for the
northern zone before the administrative chamber of the Supreme Court but that the
ministerial decree had been adopted even before any decision had been made. The
Committee also notes that, according to the complainants, the inspector did not have the
authority to file such a petition and that the administrative chamber of the Supreme Court
has no jurisdiction over cases of this nature, an authority which is reserved under
sections 299, 300 and 314 of the Labour Code for the social chamber of the Court of
Appeal.

1334. The Committee notes that, according to the complainant organizations, the inter-union
association is not an organization in itself but rather a “claims platform” consisting of a
national trade union confederation (the UST) and several trade unions representing
professional sectors, all of which have been duly registered in accordance with the law.
The Committee also notes the allegation that this decree is a flagrant violation of
Convention No. 87 in so far as establishing an inter-union group is the only way that trade
unions and their members in countries where there are multiple unions can act collectively
to defend their interests. Furthermore, in an increasing number of countries — particularly
in Africa — trade unions are grouping together under single umbrella associations which
do not need to have their own legal status to exercise freedom of association in view of the
fact that their component organizations are already registered. Also, the Committee notes
the points made in the statement of defence of 2 July 2007 in which the inter-union
association recalls that it is an ad hoc group composed of legally recognized trade unions,
all of which have legal status. The inter-union association does not claim to be a
supraorganization or an organization in itself and it indicates that the agreement to
establish it, which was signed by the trade unions, can in no way be compared to the
statutes of a union, which must be filed under section 299 of the Labour Code. In
conclusion, the inter-union association considers that the sole aim of the Government’s
action is to prevent the trade unions that have signed up to the claims platform of the
inter-union association from carrying out their legitimate activities and that these unions
reserve the right to take action against the Government for violating section 306 of the
Labour Code.

1335. In this regard, the Committee observes that the action of the Government is prejudicial to
the development of normal and healthy labour relations because such conduct is likely to
violate the freedom of each representative organization to organize freely its own activities
and its own programme of action, in accordance with its own statutes. The Committee also
wishes to recall the importance of the principle that trade unions should have the right,
through collective bargaining or other lawful means, to seek to improve the living and
working conditions of those whom the trade unions represent. The public authorities
should refrain from any interference which would restrict this right or impede the lawful
exercise thereof. Any such interference would appear to infringe the principle that
workers’ and employers’ organizations should have the right to organize their activities
and to formulate their programmes [see Digest, op. cit., para. 881]. The Committee
expects that the Government will in the future ensure full respect for the principles
recalled above relating to the freedom of action of representative organizations and
collective bargaining and requests it to ensure that trade unions will not in any way be
restricted with regard to the measures that they may decide to undertake jointly to defend
the interests of workers.

1336. The Committee notes the allegations that Act No. 008/PR/2007 of 9 May 2007 regulating
the right to strike in the public service in Chad broadens the concept of essential services
to include activities that are not essential in the strict sense of the term. The Committee
observes that, according to section 18 of the act in question, a copy of which is provided by

GB303_9-1_[2008-11-0172-1]-En.doc 365



GB.303/9/1

1337.

the complainant organizations, “a compulsory minimum service is guaranteed in the
context of essential public service activities, the interruption of which would endanger the
life, personal safety or health of the whole or part of the population”. Furthermore, section
19 of the act contains a list of public services that are deemed essential, namely: air traffic
control services; hospital services, water and electricity services, firefighting services;
post and telecommunications services, television services; broadcasting services; the key
services of the Ministry of Foreign Affairs and African Integration; the services of
inter-prefectoral labour inspectorates; financial management services; slaughterhouse
services, and the services provided by the Farcha Laboratory. The Committee observes
that the complainant organizations consider that only certain services listed in section 19
of the act should be considered essential. First, the Committee would like to recall that the
right to strike may be restricted or prohibited: (1) in the public service only for public
servants exercising authority in the name of the State; or (2) in essential services in the
strict sense of the term (that is, services the interruption of which would endanger the life,
personal safety or health of the whole or part of the population. Second, the Committee has
repeatedly pointed out that the following services may be considered to be essential
services: the hospital sector,; electricity services, water supply services; telephone
services, firefighting services, and air traffic control services. On the other hand, the
Committee has also indicated that the following services do not constitute essential
services in the strict sense of the term: radio and television, banks; and postal services
[see Digest, op. cit., paras 576, 582, 585 and 587]. Consequently, the Committee requests
the Government to take the necessary measures to review, in consultation with the social
partners concerned and in the light of the principles recalled above, its legislation relating
to the determination of essential services. The Committee draws the attention of the
Committee of Experts on the Application of Conventions and Recommendations to the
legislative aspects of this case.

In the light of the foregoing, the Committee reiterates its deep concern concerning the
serious allegations in this case and the absence of any reply from the Government. The
Committee urges it to provide its observations without delay so as to enable the objective
consideration of each of the issues raised.

The Committee’s recommendations

1338.

In the light of its foregoing interim conclusions, the Committee invites the
Governing Body to approve the following recommendations:

(a) The Committee expresses its deep concern at the particularly serious nature
of the allegations in this case and the absence of any reply from the
Government. The Committee urges the Government to provide its
observations without delay so as to enable the objective consideration of
each of the issues raised.

(b) The Committee urges the Government to provide an explanation with regard
to the confiscation of the passport of Mr Assali, Secretary-General of the
UST, to take all the necessary measures to return the document to him and
to ensure that he is able to exercise full freedom of movement in carrying
out his mandate as a trade union official.

(c) The Committee urges the Government to carry out an investigation and to
explain without delay the intervention of the security forces at the Labour
Exchange on 5 June 2007 and the occupation for about ten days of the head
office of the SET, making it impossible for workers to gain access to the
building.
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(d) The Committee expects that the Government will in the future ensure full
respect for the principles recalled above relating to the freedom of action of
representative organizations and collective bargaining and requests it to
ensure that trade unions will not in any way be restricted with regard to the
measures that they may decide to undertake jointly to defend the interests of
workers.

(e) The Committee requests the Government to take the necessary measures to
review, in consultation with the social partners concerned, its legislation
relating to the determination of essential services. The Committee draws the
attention of the Committee of Experts on the Application of Conventions and
Recommendations to the legislative aspects of this case.

() The Committee draws the Governing Body’s attention to this serious and
urgent case.

CASE NO. 2598

REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaint against the Government of Togo

presented by

the Workers’ Trade Union Confederation of Togo (CSTT)
with the support of

the International Trade Union Confederation (ITUC)

Allegations: Intervention by security forces to
prevent a protest march and a trade union
meeting from going ahead; occupation of trade
union confederation premises; failure by the
State to meet its commitments under an
agreement signed with the social partners

1339.

1340.

1341.

This complaint is contained in a communication from the Workers’ Trade Union
Confederation of Togo (CSTT) dated 27 September 2007. The International Trade Union
Confederation (ITUC) associated itself with the complaint lodged by the complainant
organization in a communication dated 28 September 2007.

The Government having failed to respond, the Committee was forced to postpone its
examination of the case on two occasions. At its June 2008 meeting [see 350th Report,
para. 10], the Committee made an urgent appeal to the Government stating that, in
accordance with the procedural rules set out in paragraph 17 of its 127th Report, approved
by the Governing Body, it may present a report on the substance of the case at its next
meeting, even if the Government’s observations or information have not been received in
due time. To date, the Government has not sent any information.

Togo has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

GB303_9-1_[2008-11-0172-1]-En.doc 367



GB.303/9/1

A.

The complainant organization’s allegations

1342.

1343.

1344.

1345.

1346.

In its communication dated 27 September 2007, the CSTT states that the national
economic and social situation has deteriorated over the past decade, and has been marked
in particular by a fall in workers’ purchasing power. The Government is said to have
remained indifferent to this situation, despite the numerous appeals made by the trade
union movement. According to the complainant organization, the Government finally
agreed to discuss the situation with the social partners, through a process of “social
dialogue and tripartite cooperation” between 30 January and 7 April 2006. Following these
discussions, the stakeholders, that is to say, the Government, the National Employers’
Council (CNP) and the trade union organizations, signed a tripartite social agreement
protocol on 11 May 2006. The complainant organization states that the workers trusted that
all the stakeholders would act in good faith in meeting their commitments. However, it
notes that the Government failed to honour any of its commitments. It was only following
a threat of strike action (made in November 2006) that the Government put in place a
social dialogue structure, the National Social Dialogue Council (CNDS), which was
provided for in the agreement protocol, and organized the General Conference on the Civil
Service.

The complainant organization regrets that the Government has failed to follow up these
measures, and honours its commitments only when it is in its own interests to do so. In the
light of this, the complainant organization decided to organize a protest march, to be held
on 8 September 2007, with the aim of mobilizing the workers and warning the
Government. The march was to be followed by a meeting with the aim of informing
workers from all sectors about the situation and to call on the Government to respect the
commitments it made when signing the agreement protocol of 11 May 2006, as well as to
implement the conclusions adopted at the end of the General Conference on the Civil
Service in November 2006.

The organization states that it kept the competent authorities informed on a regular basis
with regard to the organization of the march and the holding of the meeting, in accordance
with the legislation in force. It also states that it was not notified of any ban.

The complainant organization states that, on the morning of the day of the planned march
and meeting, security forces occupied the organization’s head office, from which the
march was due to set off, as well as Place Anani Santos (the location chosen for the
meeting). The organization also states that the marchers were denied access to these
locations.

The complainant organization alleges a serious violation of the principles of freedom of
association contained in ILO Conventions Nos 87 and 98, as well as the violation of the
national Constitution and Labour Code.

The Committee’s conclusions

1347.

1348.

The Committee regrets that, despite the time that has elapsed since the complaint was
lodged, the Government has, to date, failed to respond to the allegations of the
complainant organizations, although it has been invited on several occasions, including by
means of an urgent appeal, to submit its comments and observations on the case. The
Committee urges the Government to be more cooperative in the future.

Under these circumstances, in accordance with the applicable rule of procedure [see
127th Report, para. 17, approved by the Governing Body at its 184th Session], the
Committee finds itself obliged to submit a report on the substance of the case without the
information it had hoped to receive from the Government.
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1349. The Committee recalls that the purpose of the whole procedure instituted by the
International Labour Organization for the examination of allegations of violations of
freedom of association is to promote respect for those rights in law and in fact. The
Committee remains confident that, if the procedure protects governments against
unreasonable accusations, governments on their side should recognize the importance of
presenting, so as to allow objective examination, detailed replies to the allegations made
against them [see First Report of the Committee, para. 31].

1350. The Committee notes that the present case involves the intervention of security forces to
prevent a protest march and a trade union meeting from going ahead, the occupation of
the premises of a trade union confederation and the State’s failure to honour its
commitments under an agreement signed with the social partners.

1351. The Committee notes that a tripartite social agreement protocol was signed on 11 May
2006 between the Government and the social partners following discussions entered into
as a result of pressure brought to bear by the trade union organizations. The Committee
notes that, according to the complainant organization, the Government has, to date, met its
commitments only when it has been in its own interests to do so.

1352. The Committee notes that, faced with apathy on the part of the Government, the
complainant organization decided in a general assembly to organize a protest march with
the aim of mobilizing the workers and warning the Government; this was planned for
8 September 2007. The complainant organization also planned to follow up the march with
a trade union meeting in Place Anani Santos in Lomé. The complainant organization
states, furthermore, that it kept the competent authorities informed and that at no time was
it informed that the march or the trade union meeting had been banned. The Committee
notes that, early on during the day of the planned march and trade union meeting, the
security forces occupied and took control of the organization’s premises as well as the
location chosen for the trade union meeting. The complainant organization adds that
participants were denied access to those locations.

1353. The Committee notes with regret that the Government has failed to respond to the
complainant organization’s allegations regarding the occupation of the CSTT’s premises,
as well as the intervention of the security forces with a view to preventing a protest march
and a trade union meeting from going ahead. The Committee is particularly concerned at
the gravity of the allegations in the present case. It recalls that the right to organize public
meetings constitutes an important aspect of trade union rights and that, in this regard, the
authorities should resort to the use of force only in situations where law and order is
seriously threatened. The intervention of the forces of order should be in due proportion to
the danger to law and order that the authorities are attempting to control, and
governments should take measures to ensure that the competent authorities receive
adequate instructions so as to eliminate the danger entailed by the use of excessive
violence when controlling demonstrations which might result in a disturbance of the peace
[see Digest of decisions and principles of the Freedom of Association Committee, fifth
(revised) edition, 2006, para. 140].

1354. The Committee also emphatically recalls that the inviolability of trade union premises is a
civil liberty which is essential to the exercise of trade union rights and that the occupation
of trade union premises by the security forces, without a court warrant authorizing such
occupation, is a serious interference by the authorities in trade union activities [see
Digest, op. cit., paras. 178 and 179].

1355. Finally, the Committee draws the Government’s attention to the fact that mutual respect
for the commitment undertaken in collective agreements is an important element of the
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1356.

1357.

right to bargain collectively and should be upheld in order to establish labour relations on
stable and firm ground [see Digest, op. cit., para 940].

In the light of the foregoing, the Committee reiterates its concerns regarding the serious
allegations involved in this case. The Committee requests the Government to take the
necessary measures to ensure that an independent inquiry is undertaken concerning the
allegations relating to the intervention of the security forces on 8 September 2007 with the
aim of preventing a protest march and a trade union meeting from going ahead, as well as
the occupation of the CSTT’s premises, and, should these allegations prove to be true, to
take any measures necessary to punish those responsible and to issue appropriate
instructions in order to ensure that such practices are not repeated in the future. The
Committee requests the Government to keep it duly informed in this regard.

Furthermore, the Committee requests the Government to provide information regarding
progress made in implementing the tripartite social agreement protocol of 11 May 2006
and the conclusions of the General Conference on the Civil Service. The Committee
expects that the Government will engage in a full and meaningful social dialogue with all
the social partners concerned, in a timely fashion, in order to ensure the implementation of
an agreement freely entered into by the parties.

The Committee’s recommendations

1358.

In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendations:

(a) Reiterating its concerns regarding the serious allegations involved in the
present case, the Committee requests the Government to take the necessary
measures to ensure that an independent inquiry is undertaken concerning
the allegations relating to the intervention of the security forces on
8 September 2007 with the aim of preventing a protest march and a trade
union meeting from going ahead, as well as the occupation of the CSTT’s
premises, and, should these allegations prove to be true, to take any
measures necessary to punish those responsible and to issue appropriate
instructions in order to ensure that such practices are not repeated in the
future. The Committee requests the Government to keep it duly informed in
this regard.

(b) Furthermore, the Committee requests the Government to provide
information regarding progress made in implementing the tripartite social
agreement protocol of 11 May 2006 and the conclusions of the General
Conference on the Civil Service. The Committee expects that the
Government will engage in a full and meaningful social dialogue with all
the social partners concerned, in a timely fashion, in order to ensure the
implementation of an agreement freely entered into by the parties.
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CASE NoO. 2605

REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaint against the Government of Ukraine
presented by
the International Organisation of Employers (IOE)

Allegations: The complainant alleges that the
Ukrainian authorities refused to register the
amendments to the statutes of the Federation of
Employers of Ukraine (FEU)

1359.

1360.

1361.

The complaint is submitted by the International Organisation of Employers (IOE), on
behalf of the Federation of Employers of Ukraine (FEU), in a communication dated
16 October 2007. The FEU supplied additional information in a communications dated
3 April and 17 July 2008.

The Government sent its observations in communications dated 17 March and 12 June
2008.

Ukraine has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A. The complainant’s allegations

1362.

1363.

1364.

1365.

In its communication of 16 October 2007, the IOE alleges infringement by the Ukrainian
authorities of the right of employers’ organizations to draw up their constitutions and to
organize their administration without interference by public authorities. In particular, the
complainant submits, that on 7 June 2007, the third Congress of the FEU adopted
amendments to its statutes, prepared on the basis of an accepted practice and after a wide
consultation with the FEU members. The Congress was convened by the acting
Chairperson, with the support of the secretariat, as the appointed Chairperson had to leave
the organization in order to take up the post of the Minister of Economy of Ukraine. The
Congress was attended by 88 per cent (96 persons) of the total number of elected delegates
and changes were unanimously adopted.

The main changes in the FEU statutes were the following: the position of Chairperson was
abolished and replaced by the post of the FEU Board Chairperson and under condition that
this person could not be a member of the Government or have a position on a board of a
political party; appointment of a Director-General who would head the FEU secretariat and
be accountable to the Board; opening of a direct membership to companies (previously,
only associations could be members); and strengthening the power of the FEU Board.

In accordance with the Law on Public Association and the Law on Employers’
Organizations, on 25 June 2007, the FEU submitted a request to the Ministry of Justice to
register its newly amended statutes.

After consideration of the documents, on 18 July 2007, the Ministry of Justice issued
Order No. 518/5 on Refusal to Register Amendments to the Statutes of the Federation of
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1366.

1367.

Employers of Ukraine. According to the complainant, the Ministry’s legal opinion on the
refusal to register the amendments lacked the assessment of compliance of the FEU
statutes with the legislation and failed to point out which amendments would be contrary to
the law in force. Instead, it contained characterization of secondary aspects that had little,
if anything, to do with the legal grounds for refusal and were built on non-existent facts
and distorted information. The complainant further stresses that the Ministry failed to take
into account what is to be considered the main reason behind the newly introduced
changes: the fact that on 21 March 2007, Mr Kinakh, who at the time was the FEU
Chairperson, was appointed the Minister of Economy of Ukraine and that, pursuant to the
Law on Cabinet Ministers of Ukraine and the Law on Employers’ Organization,
Mr Kinakh no longer had the right to remain the FEU Chairperson. Therefore, on
26 March 2007, at the session of the FEU Board, Mr Kinakh stepped down from his post
of the FEU Chairperson. The refusal to register the amendments had serious consequences
for the internal governance and functioning of the FEU. Therefore, on 30 August 2007, the
FEU filed a claim with the Kiev District Administrative Court.

In a communication dated 3 April 2008, the FEU indicates that, on 7 March 2008, pursuant
to the decision of the Kiev Administrative Appeals Court of 28 February 2008, the
Ministry of Justice registered the amendments to the statutes. However, Mr Kinakh, who is
a party to this case, appealed the decision to the Supreme Court.

In a communication dated 17 July 2008, the FEU informs that the Supreme Administrative
Court suspended the execution of the decision of the Kiev District Administrative Court
of 22 November 2007, pending completion of any appeal proceedings. However, taking
into account that, at that time, the amendments had already been registered, any decision to
cancel the registration can only be taken by a decision on the merits. The FEU is therefore
awaiting for the case to be heard by the Supreme Administrative Court.

The Government’s reply

1368.

1369.

In its communication dated 17 March 2008, the Government confirms that the amendments
to the FEU’s statutes were registered on 7 March 2008, in accordance with the Law on
Public Associations and the Law on Employers’ Organizations and pursuant to the
decisions of the Kiev District Administrative Court of 22 November 2007 and the Kiev
Administrative Appeals Court of 28 February 2008.

In a communication dated 12 June 2008, the Government indicates that, by its ruling of
12 May 2008, the Supreme Administrative Court suspended the execution of the decision
of the Kiev District Administrative Court of 22 November 2007, pending completion of
any appeal proceedings.

The Committee’s conclusions

1370.

1371.

The Committee notes that the present case concerns the allegation of refusal to register
amendments to the statutes of the FEU, unanimously adopted by the delegates of the
Congress of the Federation.

The Committee notes the information subsequently submitted by the FEU as well as by the
Government, according to which, following the decision of 22 November 2007 of the Kiev
District Administrative Court and the decision of 28 February 2008 of the Kiev
Administrative Appeals Court, the amendments in question were registered on 7 March
2008, in accordance with the Law on Public Associations and the Law on Employers’
Organizations.
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1372. The Committee further notes however from the Government’s communication dated
12 June that, on 12 May 2008, the Supreme Administrative Court suspended the execution
of the decision of the Kiev District Administrative Court pending completion of appeal
proceedings. The Committee further notes that the amendments to the statutes remain
registered pending the final decision of the Supreme Administrative Court. Recalling that
Article 3 of Convention No. 87 guarantees employers’ organizations the right to draw up
their constitutions and rules and that amendments to the organization’s constitutive
documents are to be debated and adopted by the members of the organization [see Digest
of decisions and principles of the Freedom of Association Commiittee, fifth edition, 2000,
para. 455], the Committee expects that the Supreme Administrative Court will confirm the
decisions of the lower courts ordering the registration of the amendments to the statues of
the FEU to avoid any further impediment to the functioning of the FEU. The Committee
requests the Government to keep it informed in this respect and to transmit a copy of the
decision taken by the Court.

The Committee’s recommendations

1373. In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendations:

(a) The Committee expects that the Government and its judicial authorities will
give full effect to its obligations under ratified Convention No. 87 to ensure
the freedom of association of workers’ and employers’ organizations.

(b) The Committee expects that the Supreme Administrative Court of Ukraine
will confirm the decisions of the lower courts ordering the registration of the
amendments to the statutes of the FEU to avoid any further impediment to
the functioning of the FEU. The Committee requests the Government to
keep it informed in this respect and to transmit a copy of the decision taken

by the Court.

Geneva, 14 November 2008. (Signed) Professor van der Heijden
Chairperson

Points for decision: Paragraph 203; Paragraph 646; Paragraph 1015;

Paragraph 231; Paragraph 671; Paragraph 1050;

Paragraph 241; Paragraph 774; Paragraph 1098;

Paragraph 254; Paragraph 798; Paragraph 1134;

Paragraph 294; Paragraph 835; Paragraph 1161;

Paragraph 380; Paragraph 848; Paragraph 1179;

Paragraph 425; Paragraph 860; Paragraph 1240;

Paragraph 472; Paragraph 872; Paragraph 1283;

Paragraph 503; Paragraph 884; Paragraph 1312;

Paragraph 547; Paragraph 897; Paragraph 1338;

Paragraph 574; Paragraph 909; Paragraph 1358;

Paragraph 591; Paragraph 989; Paragraph 1373.
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